United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





A 


A 




Q t<* 


JOINT APPEND 


°t/£ °s A 





C4 ^4r 

IN THE 

United States Court of Appeals 

foe the District of Columbia Circuit 


District of Columbia, Petitioi 


v. 


bT 9 


Seven-Up Washington, Inc., 

i 

! 

The Dr. Pepper Bottling Co. of 
Washington, D. C., Inc., 

Pepsi-Cola Bottling Company of 
Washington, 

Ralph Pfan, t/a Barq's Bottling Co., 

The Rock Creek Ginger Ale Co., Inc., j 

Respondents, i 


No. 11,704 
No. 11,705 

No. 11,706 

No. 11,707 
No. 11,708 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE 
DISTRICT OF COLUMBIA TAX COURT 


PRINTING DIVISION—O. C. GOVERNMENT 


‘N V 





i 

I 

j 


No. 11,704 j 


District op Columbia, Petitioner, 

i 

V. j 

j 

Seven-Up Washington, Inc., Respondent. 


i 


i 


\ 




INDEX 


PAGE 

Petition _ 1 

Findings of Fact and Conclusions of Law_ 3 

Findings of Fact_ 4 

Conclusions of Law_ 13 

Memorandum Opinion_ 14 

Decision _ 15 













Pleadings, Docket Entries and Other Papers 

Board of Tax Appeals for the District of Columbia 
1 Docket No. 1306 

Seven-Up Washington, Inc. a corporation 

Petitioner , 

vs. 

District of Columbia, Respondent. 

Filed May 28 1952 Board of Tax Appeals for the 
District of Columbia 

PETITION 

The above named petitioner appeals from an assessment 
of taxes against it, and avers as follows: 

1. The petitioner is a corporation organized under the 
laws of the State of Virginia, with principal offices located 
at 1325 Kenilworth Avenue, N. E., Washington, D. C. 

2. The taxes in controversy are a part of the use taxes 
assessed for the periods of August 1,1949 to May 31,1950; 
June 1, 1950 to May 31, 1951; and June 1, 1951 to August 
31, 1951, the amount in controversy being $2,791.85, includ¬ 
ing penalties and interest. 

3. The notices of assessment, three in number, were dated 
April 11, 1952, as will appear from the copies thereof at¬ 
tached as Exhibit “A”. The tax was paid by petitioner 
under protest in writing on April 18,1952. 

4. The assessment of tax is based upon the following 
error: 

(a) Inclusion of the purchase price of tangible 
personal property which the petitioner acquired to 
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resell in the form in which the same was received 
by it; namely, bottles, shells and containers. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

2 (a) The petitioner is engaged in the 

manufacture of soft drinks in the District of 
Columbia and the sale thereof to outlets in the 
District, nearby Maryland and Virginia. That the 
soft drinks sold by petitioner are contained in glass 
bottles and distributed in wooden boxes (shells), 
and paper or cardboard carriers (containers). 

(b) The unit of sale consists of a wooden case, 
with or without paper carriers, holding twenty- 
four seven-ounce bottles filled with a carbonated 
beverage. This unit, or package, is sold at a single 
price covering bottles, contents, case and carriers, 
upon the understanding that fifty cents of the unit 
price will be repaid upon the return of the case 
(with or without carriers) and all twenty-four 
empty bottles. If, on return thereof, the case or 
any of the bottles are missing, there is deducted 
from the return price or purchase two cents for 
the case and for each missing bottle. 

(c) There is no agreement on the part of peti¬ 
tioner’s customers to return the bottles, cases or 
carriers. 

(d) Petitioner claims no title to the bottles, 
cases or carriers after the sale and delivery there¬ 
of to its customers and has no control over the 
disposition of the same after sale and delivery. 

(e) Petitioner maintains that the bottles, cases 
and containers are purchased by it for sale and de¬ 
livery with other tangible property (the fluid con¬ 
tents) and are not subject to use tax imposed by 
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the “District of Columbia Use Tax Act,” Title II, 
Sec. 212 P. L. 76,1949. 

(f) Notwithstanding the foregoing, the 
3 Office of the Assessor, D. C., has assessed a 
use tax on the purchase of the bottles, cases 
and containers acquired by petitioner for sale to 
its customers, which tax was incorrectly assessed. 

(g) The amount of tax in controversy, as shown 
in paragraphs (2) and (3), is computed as follows: 

Total amount of purchases upon which use taxes 

assessed_ _$130,520.83 

Bottles, shells and carriers assessed- 119,930.26 


Balance not in controversy_$ 10590.57 

Total taxes, interest and penalties 

per Exhibit “A”_ $3,038.43 

Recapitulation of taxes for refund: 

Total penalties $22022 by 1199/1305 -$ 20253 

Total interest $20750 by 1199/1305 - 190.92 

Bottles, shells and carriers, $119,93026 @ 29fc—S 2598.60 

$2,79155 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and determine that the additional taxes, 
as to bottles, cases and containers, in controversy were er¬ 
roneously collected by the District of Columbia and order 
a refund thereof, together with interest and penalties paid, 
to the petitioner. 

• ••••••••• 

Filed December 11,1952, District of Columbia Tax Court 

6 FINDINGS OF FACT and CONCLUSIONS OF LAW 

The Assessor assessed the petitioner use taxes for the 
petitioner’s use of certain personal property, namely, 
bottles, wooden shells or boxes, and other containers in the 
distribution of its soft drink product on the premise that the 
product only, and not the containers, was sold to customers. 
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The petitioner contends that both the product and the con¬ 
tainer are sold; that title to the container passes to the pur¬ 
chaser, to do with it as he pleases; and that, therefore, the 
container is exempt from the provisions of the use tax law. 

Findings of Fact 

During the taxable period here involved, namely, from 
August 1,1949 to August 31,1951, the petitioner was a Vir¬ 
ginia corporation with principal offices at 1325 Kenilworth 
Avenue, Northeast, Washington, D. C. It was engaged in 
the manufacture of soft drinks in the District of Columbia, 
and the sale thereof therein and in nearby Maryland and 
Virginia under a franchise from a “parent company”. The 
legend “Seven-Up” is trademarked. 

The petitioner’s products were sold to grocery stores and 
other distributors which in turn sold them to the ultimate 
consumer. The products consisted of a carbonated lemon- 
lime flavored drink, called “Seven-Up”, and an orange and 
grape flavored drink, called “Brownie Flavors” or merely 
“Flavors”. No bottles or other containers were 
7 purchased by the petitioner during the taxable period 
for the distribution of Brownie Flavors, and this pro¬ 
ceeding relates solely to bottles and other containers pur¬ 
chased during that period for the distribution of Seven-' 
Up, and all findings of fact relate solely to such last-named 
product. 

The products were sold and distributed by driver-sales¬ 
men employed by the petitioner from trucks owned by the 
petitioner. The unit of sale was a wood case of twenty-four 
bottles. 

The bottle was of glass with the trademark “Seven-Up” 
on one, front, side and the ingredients on the other, or re¬ 
verse side, not blown in, but applied permanently in paint 
at the time of the manufacture of the bottle. The front and 
reverse side of such bottle is as appears in Figures 1 and 2, 
respectively. 
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10 The wood cases were of two kinds, namely, one 
which consisted of twenty-four sections, each to hold 
one bottle; and one which consisted of four sections, each to 
hold a card-board carrier or carton containing six bottles. 
The ends and sides of each wood case were identical. Such 
two cases were as appears in Figures 3 and 4, respectively. 
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13 The six-bottle cardboard carriers or cartons, four 
of which fitted into one of the wood cases (Figure 4) 
were of two kinds, both patented by their respective manu¬ 
facturers. The lower portions of both carriers were iden¬ 
tical, in that the sides and ends contained the trademark of 
Seven-Up and identical legends urging its use. One type of 
the carriers or cartons was manufactured by Atlanta Paper 
Company and the top portion of the handle carried the 
legend * * Serve Chilled”, and the bottom part the legend 
“Return Empty Bottles In This Carton For Refund”. The 
other type of carrier or carton was manufactured by Morris 
Paper Mills of Chicago, Illinois. The top and bottom por¬ 
tions of the handle were identical with the other type, but 
at one end of the handle there were the words and figures 
following: 



And at the other end a recipe for a drink called “7-Up 
Float”. 

The six-bottle carriers or cartons were as designed by the 
parent company and were used by all franchise holders. 
For that reason their cost to petitioner was less than what 
would have been the cost if the petitioner had a type of car¬ 
rier or carton made especially for it. 

The wood cases purchased new from the manufacturer 
cost the petitioner 83 cents each. The bottles purchased 
new from manufacturers cost the petitioner 4 cents each or 
96 cents for a case of 24 bottles, or a total of $1.79 for a case 
and its complement of bottles, without the fluid contents. 
In addition the cardboard six-bottle carrier cost 3 cents 
each. 

The petitioner sold one wood case of 24 bottles, with their 
fluid contents, namely, Seven-Up, for $1.46, regardless of 
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whether the six-bottle cardboard carrier or carton was used. 
Such sale was made under an understanding that the peti¬ 
tioner would pay or credit the purchaser 2 cents for each 
wood case and 2 cents for each empty bottle (nothing for the 
cardboard carrier or carton) or 50 cents for each wood case 
and its complement of 24 empty bottles received by 
14 the petitioner from the customer. The same pay¬ 
ments were made to any one who delivered such case 
and such number of bottles to the petitioner. There was no 
verbal or written agreement in respect to the return or re¬ 
purchase of wood cases and empty bottles. Such payments 
were usually made by the drivers at the time of delivery of 
new orders, and were in most instances effected by an allow¬ 
ance of credit on the bill or statement for the new order. In 
instances where no new order was given a cash payment was 
made upon the receipt of the cases and bottles. An ordin¬ 
ary transaction of sale by the driver-salesman was evi¬ 
denced by the following statement: 
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SEVEN-UP WASHINGTON, Inc. 
7up 1325 Kenilworth Ave., N. E. 

Washington 19, D. C. 


Phone: Victor 1513 Date_195_ 

Sold to _ 

Address _ 



CREDIT 



Received by 


None of the bottles, wood cases or cardboard carriers had 
on them any markings or legends such as, “Property of 
Seven-Up, Washington, D. C.,” or “Owned by Seven-Up, 
Washington, D. C. ,, 

15 If the customers of the petitioner had not rede¬ 
livered the wood cases and empty bottles to the peti- 
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tioner the petitioner would not have been able to continue in 
business. In other words, the arrangement whereby the 
petitioner pays, or gives credit of 50 cents upon the receipt 
by it from its customers of a wood case and 24 empty bot¬ 
tles, is essential to continuation of its business under the 
price it charges for such containers filled with its product 

A substantial number of bottles used by the petitioner in 
distributing its product are not redelivered to the petitioner 
due to loss or destruction thereof. 

During the taxable period, namely, from August 1, 1949 
to August 31,1951, the petitioner made purchases new from 
manufacturers for use in the District of Columbia (upon 
which no sales tax was paid either to the District of Colum¬ 
bia or other taxing jurisdiction) of tangible personal prop¬ 
erty in the amount of $130,520.83. Of such sum purchases 
of wood cases, bottles and cardboard carriers or cartons 
amounted to $119,930.26. The balance of $10,590.57 repre¬ 
sented purchases which the petitioner concedes were prop¬ 
erly taxable under the sales or use tax laws. In respect 
of the purchases of wood cases, bottles and carriers, the As¬ 
sessor assessed the petitioner use taxes of $2,398.60, plus 
penalties of $202.33 and interest in the amount of $190.92, 
or a total of $2,791.85. No complaint is made by the peti¬ 
tioner of the propriety of the penalties, if the use tax as¬ 
sessed is proper. 

The notices of the assessment here involved were dated 
April 11, 1952. The taxes, penalties and interest as above 
detailed were paid under protest in writing on April 18, 
1952. This proceeding was filed on May 25,1952. 

In its personal property returns for the fiscal years end¬ 
ed June 30, 1950, 1951 and 1952, filed with the Assessor, 
the petitioner under Schedule “B” covering supplies, raw 
materials and work in process as of July 1 of those years, 
listed bottles and cases in the amounts following: for 
16 the fiscal year 1950, $10,022.95, for the fiscal year 
1951, $14,626.15, and for the fiscal year 1952, $13,- 
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527.42. No item of bottles and cases was carried in Schedule 
“C” covering depreciation of its property for those three 
fiscal years. 

In its income tax returns for its fiscal years ended June 
30,1950 and June 30,1951, filed with the Assessor, the peti¬ 
tioner showed as an item of “Cost of Goods Sold ’' “Bottles 
and Case Loss” in the amount of $34,158.17 for the year 
ended June 30,1950 and $35,538.87 for the next year. Such 
item represented the difference between the cost of the wood 
cases and bottles new, and the amount for which the peti¬ 
tioner claims they were sold to the customers. In such in¬ 
come tax returns there was no claim for deduction for de¬ 
preciation of wood cases, bottles or carriers. 

Conclusions of Law 

1. During the taxable period involved the petitioner, in 
selling its products to its customers, sold wood cases, bottles 
and cardboard carriers or cartons, and title thereto passed 
to the customers without any obligation on their part to re¬ 
turn the same, but with an option to return and revest said 
containers in the petitioner upon receipt by the customers 
of the amount agreed or understood to be paid upon such 
return. 

2. All wood cases, bottles and cardboard carriers or car¬ 
tons purchased new from the manufacturers thereof and 
those repurchased used from its customers were purchased 
by the petitioner for resale in the same form as that in 
which such were received by it within the meaning of Sec¬ 
tion 201(a) of the Use Tax Act. 

3. Use taxes assessed against the petitioner upon or in 
relation to purchases and use by the petitioner of wood 
cases, bottles and cardboard carriers or cartons during the 
period from August 1, 1949, to August 31, 1951, in the 
amount of $2,398.60 plus penalties of $202.33 and interest in 
the amount of $190.92, or taxes, penalties and interest in 
the total amount of $2,791.85 were erroneously assessed and 




14 


collected by the District of Columbia from the petitioner; 
and the petitioner is entitled to a refund thereof, with in¬ 
terest at the rate of 4 per centum per annum from April 18, 
1952 until the date of the payment of such refund. 

Decision will be entered for petitioner. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge. 

• ••••••••• 


Filed December 11,1952, District of Columbia Tax Court 

17 MEMORANDUM 

OPINION 

For the reasons stated in the Memorandum filed this day 
in Rock Creek Ginger Ale Co. v. District of Columbia , 
Docket No. 1310, insofar as the same relates to that part of 
the taxable period therein, beginning with January 1, 1950 
and ended August 31, 1951, the use taxes, penalties and in¬ 
terest here involved and in controversy are held to have 
been erroneously assessed and collected by the District of 
Columbia from the petitioner; and that the petitioner is en¬ 
titled to a refund thereof with interest as provided by law. 

/s/ Jo. V. Morgan 

Jo. V. Morgan. 

Judge 

•.. 
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Filed December 11,1952, District of Columbia Tax Court 

18 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Court, this 11th Day of December, 1952 
ADJUDGED and DETERMINED; That use taxes as¬ 
sessed by the Assessor against the petitioner for the period 
from August 1, 1949, to August 31, 1951, in the amount of 
$2,398.60, plus penalties in the amount of $202.33 and in¬ 
terest in the amount of $190.92, or taxes, penalties and in¬ 
terest in the total amount of $2,791.85, were erroneously as¬ 
sessed and collected from the petitioner; and that the peti¬ 
tioner is entitled to a refund of such total amount plus in¬ 
terest thereon at the rate of 4 per centum per annum from 
April 18,1952 until the date of the payment of such refund. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••• 
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Pleadings, Docket Entries and Other Papers 
• ••••••••• 

1 Docket No. 1307 

The Dr. Pepper Bottling Co. op Washington, D. C., Inc. 

a corporation, Petitioner , 

vs. 

District op Columbia, Respondent. 

Filed May 28 1952 Board of Tax Appeals for the 
District of Columbia 

PETITION 

The above named petitioner appeals from an assessment 
of taxes against it, and avers as follows: 

1. The petitioner is a corporation organized under the 
laws of the State of Maryland, with principal offices located 
at 6101 Blair Road, N. W., Washington, D. C. 

2. The taxes in controversy are a part of the use taxes 
assessed for the periods of August 31,1949 to May 31,1950; 
June 30,1950 to May 31,1951; and June 30,1951 to October 
31, 1951, the amount in controversy being $2,300.31, includ¬ 
ing penalties and interest. 

3. The notices of assessment, three in number, were dated 
April 11, 1952, as will appear from the copies thereof at¬ 
tached as Exhibit “A”. The tax was paid by petitioner 
under protest in writing on April 21, 1952. 

4. The assessment of tax is based upon the following 
error: 

(a) Inclusion of the purchase price of tangible 
personal property which the petitioner acquired to 
resell in the form in which the same was received 
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by it; namely, bottles, shells and containers. 

5. The facts upon which the petitioner relies as 

basis of this proceeding are as follows: 

(a) The petitioner is engaged in the manu¬ 
facture of soft drinks in the District of 
Columbia and the sale thereof to outlets in the 
District, nearby Maryland and Virginia. That the 
soft drinks sold by petitioner are contained in glass 
bottles and distributed in wooden boxes (shells), 
and paper or cardboard carriers (containers). 

(b) The unit of sale consists of a wooden case, 
with or without paper carriers, holding twenty-, 
four seven-ounce bottles filled with a carbonated 
beverage. This unit, or package, is sold at a single 
price covering bottles, contents, case and carriers, 
upon the understanding that fifty cents of the unit 
price will be repaid upon the return of the case 
(with or without carriers) and all twenty-four 
empty bottles. If, on return thereof, the case or 
any of the bottles are missing, there is deducted 
from the return price or purchase two cents for 
the case and for each missing bottle. 

(c) There is no agreement on the part of peti¬ 
tioner’s customers to return the bottles, cases or 
carriers. 

(d) Petitioner claims no title to the bottles, 
cases or carriers after the sale and delivery there¬ 
of to its customers and has no control over the 
disposition of the same after sale and delivery. 

(e) Petitioner maintains that the bottles, cases 
and containers are purchased by it for sale and de¬ 
livery with other tangible property (the fluid con¬ 
tents) and are not subject to use tax imposed by 
the “District of Columbia Use Tax Act,” Title II, 
Sec. 212 P. L. 76,1949. 
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(f) Notwithstanding the foregoing, the Office of 
the Assessor, D. C., has assessed a use tax 

3 on the purchase of the bottles, cases and con¬ 
tainers acquired by petitioner for sale to its 
customers, which tax was incorrectly assessed. 

(g) The amount of tax in controversy, as shown 
in paragraphs (2) and (3), is computed as follows: 


Total amount of purchases upon which use taxes 
assessed_$105,282.04 

Bottles, shells and carriers assessed_ 95,78650 

Balance not in controversy_$ 9,495.14 

Total taxes, interest and penalties 
per Exhibit “A”_ $2,545.84 

Recapitulation of taxes for refund: 

Total Penalties $216.65 by 957/1052 _$ 197.08 

Total interest $206.12 by 957/1052 _ 18750 

Bottles, shells and carriers, $95,786.90 @ 2% __ 1,915.73 

$ 2,30031 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and determine that the additional taxes, 
as to bottles, cases and containers, in controversy were er¬ 
roneously collected by the District of Columbia and order 
a refund thereof, together with interest and penalties paid, 
to the petitioner. 


Filed December 11,1952, District of Columbia Tax Court 
6 FINDINGS OF FACT and CONCLUSIONS OF LAW 

The Assessor assessed the petitioner use taxes for the 
petitioner’s use of certain personal property, namely, 
wood cases or shells, bottles, and other containers in the dis¬ 
tribution of its soft drink products on the premise that the 
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products only, and not the containers, were sold to custom¬ 
ers. The petitioner contends that both the products and the 
containers were sold; that title to the containers passed to 
the purchaser, to do with them as he pleased; and that, 
therefore, the containers were exempt from the provisions 
of the use tax law. 


Findings of Fact 

During the taxable period here involved, namely, from 
August 1, 1949 to August 31, 1951, the petitioner was a 
Maryland corporation with principal offices at 6101 Blair 
Road, Northwest, Washington, D. C. It was engaged in the 
manufacture of soft drinks in the District of Columbia, and 
the sale thereof therein and in nearby Maryland and Vir¬ 
ginia under a franchise from a “parent company.” The 
petitioner’s products were sold to grocery stores and other 
distributors which in turn sold them to the ultimate con¬ 
sumer. The products consisted of two carbonated bever¬ 
ages called, “Dr. Pepper” and “Thrill” and a non-car- 
bonated beverage called “Tru Ade.” 

The products were sold and distributed by driver-sales¬ 
men employed by the petitioner. The unit of sale was a 
wood case or shell of twenty-four bottles. 

7 The bottles were of glass. One type of such bottles 

had the words, “Dr. Pepper” blown into the front 
and back thereof. One type had the words, “Tru Ade”, 
“Pasteurized” “Vacuum Sealed” and “Not Carbonated” 
in baked-on paint in front, with contents and name of bot¬ 
tling company on the reverse side. The third type had the 
word “Thrill” trade mark indication; a medalion of “The 
House of Green”, and the word “Beverage” in baked-on 
paint on the front thereof; the word “Thrill” in baked-on 
paint around the neck of the bottle, and information con¬ 
cerning the manufacture of the product in baked-on paint 
on the reverse side thereof. Such bottles were as appear 
on Figures 1 and 2. 
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Figure 1 
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Figure 2 
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Figure 3 





24 
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Figure 4 




2 The wood cases or shells were of two types, name¬ 
ly, one of which consisted of twenty-four sections, 
ach holding one bottle; and one type which consisted of 
our sections, each holding a cardboard carrier or carton 
ontaining six bottles each. The ends and sides of each 
rood case or shell were identical. Such two types of cases 
rere as appear in Figures 3 and 4, respectively. 

The six bottle cardboard carriers or cartons were of two 
ypes. One was for * ‘ Dr. Pepper ’ ’, on the side of which was 
he name of the product and on both ends of which were the 
vords “Return Bottles In This Carton.” The other was 
‘or “Tru Ade”, on the sides of which was the name and 
some description of the product, and on the handle of which 
were two arrows containing the words “For Refund” and 
pointing to the legend “Return Bottles In This Carton.” 

The wood cases or shells purchased new from the manu¬ 
facturer cost the petitioner as follows: for the 24 section 
case 86 cents, and for the four section case 83 cents. The 
bottles for Dr. Pepper and Thrill cost approximately 4 cents 
each and those for Tru* Ade approximately 5 cents each. 
The cardboard carriers or cartons cost 3 cents each. 

The petitioner delivered to its customers one wood case 
with 24 bottles with their fluid contents for $1.46, regardless 
of whether six bottle cardboard carrier or carton was used. 
Such sale was made under an understanding that the peti¬ 
tioner would pay or credit the purchaser 2 cents for each 
wood case and 2 cents for each empty bottle (nothing for the 
cardboard carrier or carton), or 50 cents for each wood case 
and its complement of 24 empty bottles received by the peti¬ 
tioner from the customer. The same payments were made 
to any one who delivered such case and such number of 
bottles to the petitioner. There was no verbal or written 
agreement in respect of the return, or payment on return of 
the wood case and empty bottles. Such payments were 
usually made by the driver-salesman at the time of delivery 
of new orders, and were in most instances effected by the 
allowance of credit on the bill or statement for the new 
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order. In instances where no new order was given a cash 
payment was made upon the receipt of the wood cases and 
bottles. An ordinary transaction of sale by a driver-sales¬ 
man was evidenced by the following form of statement. 

13 DR. PEPPER BOTTLING COMPANY 

6101 Blair Road, N. W. 

Phone GEorgia 0153 


Washington, D. C._19_ 


Sold to 


Address_ 


Quan. | DESCRIPTION 


CASES DR. PEPPER 


CASES TRU-ADE 


CASES SODA 


Price TOTAL 



C.OD. 


Received 

Charge On Account Total 


Credit 




Net Amou 




Odd 

Odd 

Shells 

Bottles 



Received by_ 

Delivered by_ 


Ticket No_ 1367-44 
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14 None of the bottles, wood cases qr cardboard car¬ 
riers or cartons had on them any markings or legends 
such as “Property of Dr. Pepper Bottling Co.” or “Owned 
by Dr. Pepper Bottling Company.” 

If the customers of the petitioner had not redelivered the 
wood cases and empty bottles to the petitioner, the petition¬ 
er would not have been able to have continued in business. 
In other words, the arrangement whereby petitioner paid 
or gave credit of 50 cents upon the receipt by it from its 
customers of a wood case and 24 empty bottles was essential 
to the continuation of its business under the prices it 
charged for such containers filled with its products. 

A substantial number of bottles used by the petitioner in 
distributing its products were not redelivered to the peti¬ 
tioner, because of loss or destruction thereof. 

In its personal property return for the fiscal year ended 
June 30, 1950, filed with the Assessor, the petitioner in 
Schedule “B” thereof, covering supplies, raw materials, 
work in process as of July 1, 1949, listed “Shells and Bot¬ 
tles” in the amount of $12,164.78. In the same schedule of 
its return for the fiscal year ended June 30, 1951, it listed 
the following: 

“Shells—In Plant_22,519 @ 35_$7,88155 

Shells—With trade _10,600 @ 35_3,710.00 

Bottles _22374 @ 30_11,18737 

Paper Cartons_ r _ 417.13” 

In its personal property return for the fiscal year ended 
June 30,1952, the petitioner listed the following: 


‘Shells—In Plant__ 

.18,070 

@ 

35 ... 

_$632430 

Shells—With trade_ 

. 9 ,608 

@ 

35_ 

_ 336230 

Bottles _ 

.23304 




8/24 


30 „. 

_11,752.17' 


No items of bottles and cases or shells were carried in 
Schedule “C” of such returns covering depreciation of its 
property for those fiscal years. 
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In its income tjix return for the calendar year 1950 filed 
with the Assessor, the petitioner in computing its net in¬ 
come claimed as a deduction an item of “ Amortization of 

Bottles and Cases_$28,083.48, ,, of which deduction $19,- 

159.04 was allocated to the District of Columbia. In 
15 its income tax return for the calendar year 1951, 
such deduction was $31,245.35, of which $20,434.85 
was allocated to the District of Columbia. Such amortiza¬ 
tion item represented the loss resulting from the first sale 
of cases and bottles after purchase of same new from manu¬ 
facturer, which loss was spread or “amortized” over sub¬ 
sequent sales of cases and bottles, that is to say 5 cents at 
each subsequent sale of a case and 24 bottles with fluid con¬ 
tents. Such computation and claimed deduction resulted in 
a reported deficit of $5,654.45 for the calendar year 1950, 
and a deficit of $547.39 for the calendar year 1951, and a 
resulting escape from the payment of any income tax to the 
District of Columbia for those two years. 

During the taxable period here involved the petitioner 
made purchases of tangible personal property for use in 
District of Columbia in the amount of $105,282.04, upon 
which no sales tax was paid to the District of Columbia or 
any other taxing jurisdiction. Of that $95,786.90 repre¬ 
sented such purchases of wood cases, bottles and cardboard 
carriers or cartons used in the distribution of petitioner’s 
products. The Assessor assessed the petitioner on such 
purchases a use tax in the amount of $1,915.73, with penal¬ 
ties in the amount of $197.08 and interest in the amount of 
$187.50, or a total of $2,300. Such assessment was dated 
April 11, 1952, and was paid under protest in writing on 
April 21, 1952. This proceeding was filed on May 25, 1952. 

Conclusions of Law 

1. During the taxable period here involved the petition¬ 
er, in selling its products to its customers, sold the wood 
cases, bottles and cardboard carriers or cartons, and title 
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thereto passed to the customers without any obligation on 
their part to return the same, but with an option to return 
and revest said containers in the petitioner upon receipt by 
the customers of the amount agreed or understood to be 
paid upon such return. 

16 2. All wood cases, bottles and cardboard carriers 

or cartons purchased new by the petitioner from the 
manufacturers thereof and those repurchased used from its 
customers were purchased for resale in the same form as 
that in which such were received by it within the meaning 
of Section 201(a) of the Use Tax Act. 

. 3. Use taxes assessed against the petitioner upon or in 
relation to purchases and use by the petitioner of wood 
cases, bottles and cardboard carriers or cartons during the 
period from August 1, 1949 to August 31, 1951, in the 
amount of $1,915.73, plus penalties in the amount of $187.08 
and interest in the amount of $187.50, or taxes, penalties and 
interest in the total amount of $2,300.00 were erroneously 
assessed and collected by the District of Columbia from the 
petitioner; and the petitioner is entitled to a refund thereof 
with interest thereon at the rate of 4 per centum per annum 
from April 21, 1952 until the date of the payment of such 
refund. 

Decision will be entered for petitioner. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 


• *•••••••• 

Filed December 11,1952, District of Columbia Tax Court 
17 MEMORANDUM 

OPINION 

For the reasons stated in the Memorandum filed this day 
in Rock Creek Ginger Ale Co. v. District of Columbia , 
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Docket No. 1310, insofar as the same relates to that part of 
the taxable period therein, beginning with January 1, 1950 
and ended August 31, 1951, the use taxes, penalties and in¬ 
terest here involved and in controversy are held to have 
been erroneously assessed and collected by the District of 
Columbia from the petitioner and that the petitioner is en¬ 
titled to a refund thereof with interest as provided by law”. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 


Filed December 11,1952, District of Columbia Tax Court 

18 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Court this 11th day of December, 1952 
ADJUDGED and DETERMINED; That use taxes as¬ 
sessed by the Assessor against the petitioner for the period 
from August 1, 1949 to August 31, 1951, in the amount of 
$1,915.73, plus penalties in the amount of $197.08 and in¬ 
terest in the amount of $187.50, or taxes, penalties and in¬ 
terest in the total amount of $2,300.00, were erroneously as¬ 
sessed against, and collected from the petitioner; and that 
the petitioner is entitled to a refund of such total sum, plus 
interest thereon at the rate of 4 per centum per annum from 
April 21,1952 until the date of the payment of such refund. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••• 
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Pleadings, Docket Entries and Other Papers 

1 Docket No. 1308 

Pepsi-Cola Bottling Company of Washington 
a corporation, Petitioner, 


vs. 

District of Columbia, Respondent. 

Filed May 28 1952 Board of Tax Appeals for the 
District of Columbia 

PETITION 

The above named petitioner appeals from an assessment 
of taxes against it, and avers as follows: 

1. The petitioner is a corporation organized under the 
laws of the District of Columbia, with principal offices lo¬ 
cated at 901 17th Street, N. E., Washington, D. C. 

2. The taxes in controversy are a part of the use taxes as¬ 
sessed for the periods of August 1, 1949 to May 31, 1950; 
June 1, 1950 to May 31, 1951; and June 1, 1951 to October 
31, 1951, the amount in controversy being $4,388.15, ($3,- 
821.10) including penalties and interest. 

3. The notices of assessment, three in number, were dated 
April 11, 1952, as will appear from the copies thereof at¬ 
tached as Exhibit “A”. The tax was paid by petitioner 
under protest in writing on April 21, 1952. 

4. The assessment of tax is based upon the following 
error: 

(a) Inclusion of the purchase price of tangible 
personal property which the petitioner acquired to 
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resell in the form in which the same was received 
by it; namely, bottles, shells and containers. 

5. The facts upon which the petitioner relies as the 
2 basis of this proceeding are as follows: 

(a) The petitioner is engaged in the manu¬ 
facture of soft drinks in the District of Co¬ 
lumbia and the sale thereof to outlets in the 
District, nearby Maryland and Virginia. That the 
soft drinks sold by petitioner are contained in glass 
bottles and distributed in wooden boxes (shells), 
and paper or cardboard carriers (containers). 

(b) The unit of sale consists of a wooden case, 
with or without paper carriers, holding twenty- 
four 8-ounce or 12-ounce bottles filled with a car¬ 
bonated beverage. This unit, or package, is sold at 
a single price covering bottles, contents, case and 
carriers, upon the understanding that fifty cents of 
the unit price will be repaid upon the return of the 
case (with or without carriers) and all twenty-four 
empty bottles. If, on return thereof, the case or 
any of the bottles are missing, there is deducted 
from the return price or purchase two cents for 
the case and for each missing bottle. 

(c) There is no agreement on the part of peti¬ 
tioner’s customers to return the bottles, cases or 
carriers. 

(d) Petitioner claims no title to the bottles, 
cases or carriers after the sale and delivery there¬ 
of to its customers and has no control over the 
disposition of the same after sale and delivery. 

(e) Petitioner maintains that the bottles, cases 
and containers are purchased by it for sale and de¬ 
livery with other tangible property (the fluid con¬ 
tents) and are not subject to use tax imposed by 
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the “District of Columbia Use Tax Act,” Title II, 
Sec. 212 P. L. 76,1949. 

(f) Notwithstanding the foregoing, the Office of 
the Assessor, D. C., has assessed a use tax 

3 on the purchase of the bottles, cases and con¬ 
tainers acquired by petitioner for sale to its 
customers, which tax was incorrectly assessed. 

(g) The amount of tax in controversy, as shown 
in paragraphs (2) and (3), is computed as follows: 

Total amount of purchases upon which use taxes 


assessed-$305,094.29 

Bottles, shells and carriers assessed_ 191,059.95 

Balance not in controversy_$114,03434 


Total taxes, interest and penalties 

per Exhibit “A” _ $6,999.92 

Recapitulation of taxes for refund: 

Total penalties $47036 by 1900/3050 _ $ 292.94 

Total interest $439.79 by 1900/3050 _ 274.11 

Bottles, shells and carriers, $191,05935 @ 2%3,821.10 

$4388.15 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and determine that the additional taxes, 
as to bottles, cases and containers, in controversy were er¬ 
roneously collected by the District of Columbia and order 
a refund thereof, together with interest and penalties paid, 
to the petitioner. 


Filed December 11,1952, District of Columbia Tax Court 
6 FINDINGS OF FACT and CONCLUSIONS OF LAW 

The Assessor assessed the petitioner use taxes for the 
petitioner’s use of certain personal property, namely, 
wood cases or shells, bottles and other containers in the 
distribution of its soft drink product on the premise that the 
products only, and not the containers, were sold to custom- 
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ers. The petitioner contends that both the products and the 
containers were sold; that title to the containers passed to 
the purchaser, to do with them as he pleased; and that, 
therefore, the containers were exempt from the provisions 
of the use tax law. 


Findings of Fact 

During the taxable period here involved, namely, from 
August 1,1949, to August 31,1951, the petitioner was a Dis¬ 
trict of Columbia corporation with principal offices at 901 
Seventeenth Street, Northwest, Washington, D. C. It was en¬ 
gaged in the manufacturer (sic) of soft drinks in the District 
of Columbia and the sale thereof in the District and in near¬ 
by Maryland and Virginia. The petitioner’s products were 
sold to grocery stores and other distributors, which in turn 
sold them to the ultimate consumer. The products consist¬ 
ed of three carbonated beverages called “Pepsi-Cola”, 
“Mason’s Root Beer”, and “Evervess Sparkling Water.” 

The products were sold and distributed by driver-sales¬ 
men employed by the petitioner. The unit of sale was a 
wood case or shell of twenty-four bottles. 

7 Four types of glass bottles were used by petitioner 

in distributing its product, (a) One type contained 12 
ounces, had the words “Pepsi-Cola” blown into the neck 
thereof, and the same words permanently in baked-on paint 
on the front and around the neck of the bottle, and on the 
reverse side the permanently in baked-on paint legend 
‘‘Franchised Bottler: Pepsi-Cola Bottling Co., Washington, 
D. C.” (b) One type was identical with the one described 
above except that it contained 8 ounces and on the reverse 
side permanently in baked-on paint the trade-mark of 
“Pepsi-Cola” and the legend, “This is the Long Single 
Drink Size. But—For Home Use—Enjoy the Big Two 
Drink Economy Size Bottle (12 oz.) Buy the Carton or 
Case.” (c) Another type contained 10 ounces, had the 
words “Mason’s Old Fashioned Root Beer” permanently 
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in baked-on paint on the front, and permanently in baked- 
on paint the legend “Contents 10 FI. Ozs.—Mason’s Old 
Fashioned Root Beer—Bottled Under Authority of Mason 
& Mason, Inc. Chicago, Illinois.” (d) The fourth contain¬ 
ed 12 ounces, on the neck of which permanently in baked-on 
paint, was a medalion containing the words “Evervess— 
Bonded for Quality—Club Soda”, in the same manner on 
the front was the words “Product of Pepsi-Cola Company 
—Evervess—Sparkling Water”, and on the reverse side in 
the same manner were the words and figures “Contents 12 
FI. Oz.—Franchised Bottler, Pepsi-Cola Bottling Co., 
Washington, D. C.” The bottles were such as appear on 
Figures 1 and 2. 
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Figure 1 
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Figure 3 
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11 The wood cases or shells were of several types, 
some of which consisted of twenty-four sections each 
holding one bottle, others consisted of four sections each 
holding a cardboard carrier or carton containing six bottles 
each. The ends and sides of each wood case were identical. 
Such types of cases are such as appear on Figure 3. 

The six bottle cardboard carriers or cartons were of two 
kinds. One for Pepsi-Cola, on the sides of which were the 
words “Drink Pepsi-Cola ,, , on the ends of which were 
trade-marks of the product and on the handle of which were 
the words “Please Return Empties In This Carton For Re¬ 
fund.’ ’ The other was for Mason’s Root Beer, on the sides 
of which were the words “Enjoy Mason’s Old Fashioned 
Root Beer”, on the ends of which was the word “Mason’s”, 
and on the handle of which was the word “Mason’s” and 
the legend “Return Empty Bottles In Carton For Refund.” 
On one end of the handle were the words “6 Bottles Not 
Iced”, and on the other end “Plus Deposit” 

The wood cases or shells purchased new from the manu¬ 
facturer cost the petitioner $1.03 each. The 12 ounce cost 
$7.83 a gross and the other bottles $7.30, or slightly more 
than 5 cents for each of the bottles. The cardboard car¬ 
riers or cartons cost 3 % cents each. 

The petitioner delivered to its customers wood cases con¬ 
taining 24 bottles each with their fluid contents for the 
amounts following. The 12 ounce bottles, containing either 
Pepsi-Cola or Evervess, $1.46 each case, the 8 ounce bottle, 
containing Pepsi-Cola, $1.30 each case, and 10 ounce bottle, 
containing Mason’s Root Beer, $1.30 each case in the early 
part of the taxable period, but advanced to $1.46 each case 
thereafter. Such sale was made under an understanding 
that the petitioner would pay or credit the purchaser 2 cents 
for each wood case and 2 cents for each empty bottle (noth¬ 
ing for the cardboard carrier or carton), or 50 cents for 
each wood case and its complement of 24 empty bottles re¬ 
ceived by the petitioner from the customer. The same pay¬ 
ments were made to anyone who delivered such case and 
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such number of bottles to the petitioner. There was no 
verbal or written agreement in respect of the return 
12 or payment on return of the wood case and empty 
bottles. Such payments were usually made by the 
driver-salesmen at the time of delivery of new orders, and 
were in most instances effected by the allowance of credit 
on the bill or statement for the new order. In instances 
where no new order was given a cash payment was made up¬ 
on the receipt of the wood cases and bottles. An ordinary 
transaction of sale by a driver-salesman was evidenced in 
the early part of the taxable period by the following form 
of statement. 

Phone ATlantic 6600 

PEPSI-COLA BOTTLING CO. 

901 17th STREET, N. E. 

Washington, D. C.,_194_ 


Cases 

SIZE 

Unit Price 

ITOTAL 


12 OZ. 





PepsirCola LOOSE 





PepsirCola CARTONS 






TOTAL 




Quantity 

CREDITS 

Unit Price 

TOTAL 


Empty Carry Home 





12 oz.- Short 

Cases_Over 




TOTAL 

8756-41 CREDITS 



GRAND TOTAL 




Received By_ 
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13 Some time in 1950 the form of bill or statement was 
slightly changed and was thereafter used as follows: 

PEPSI-COLA BOTTLING CO. 

901 17th STREET, N. E. 

Phone ATlantic 6600 

Washington, D. C.,_195_ 

Sold to_ 


Cases 

SIZE 

Unit Price 

|total 







MASON’S ROOT BEER 





EVERVESS 





Pepsi-Cola 8 OZ. 





Pepsi-Cola 12 OZ. 




TOTAL 

r- 



Quantity 

CREDITS 

Unit PricejlTO'] 

rAL 


12 oz.- Short 

Cases_Over 




TOTAL 

7463-47 CREDITS 



GRAND TOTAL 




Received By_ 
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None of the bottles, wood cases or cardboard carriers or 
cartons had on them any markings or legends such as 
“Property of Pepsi-Cola Bottling Co.”, or “Owned by 
Pepsi-Cola Bottling Co.” 

There appeared in “The Evening Star”, a newspaper 
published in the District of Columbia, on August 9, 1951, 
an advertisement as follows: 

“LOST! 

1,000,000 

“Pepsi-Cola Bottles 

“Million empties missing! Yet demand for 
Pepsi-Cola is way up! How can we supply 
you? ONLY if you return those bottles 
PROMPTLY! We ’ll keep ’m recharged 
with “More Bounce to the Ounce”! You’ll 
have all the Pepsi your thirst desires! And 
don’t forget—every bottle means in your 
pocket! Thank you in advance for your co¬ 
operation!” 

14 In its personal property return for the fiscal year 
ended June 30,1949, filed with the Assessor, the peti¬ 
tioner in Schedule “B” thereof covering supplies, raw ma¬ 
terials, work in process as of July 1, 1948, listed the fol¬ 
lowing: 

Empty Cases <fe Bottles 

at plant__$ 611.10 

out on trade_ 4,200.00 

In the same schedule of its return for the fiscal year ended 
June 30, 1950, it listed the following: 

Empty Cases & Bottles 

at plant_$16,462.41 

out on trade_ j--- 3,600.00 
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In the same schedule of its return for the fiscal year 
ended June 30,1951, it listed the following: 

Empty Cases & Bottles— 

at plant _$10,40222 

out on trade_ 4,500.00 

In the same schedule of its return for the fiscal year 
ended June 30, 1952, it listed the following: 

Empty Cases & Bottles— 


plant _$8385.76 

trade _ 4,500.00 


No items of bottles and cases or shells were carried in 
Schedule “C” of such returns covering depreciation of its 
property for those fiscal years, nor was any depreciation 
for such property claimed in its income tax returns for the 
calendar years 1949 and 1950, filed with the Assessor. 

During the taxable period here involved the petitioner 
purchased for use in the District of Columbia, on which no 
sales tax was paid to the District of Columbia or any other 
taxing jurisdiction, bottles, cases and cardboard carriers or 
cartons in the amount of $191,059.95, upon which the As¬ 
sessor assessed the petitioner use taxes in the total amount 
of $3,821.10 plus penalties in the amount of $292.94 and in¬ 
terest in the amount of $274*.ll, or a total of taxes, penalties 
and interest in the sum of $4,388.15. Such assessment was 
dated April 11,1952, and was paid by petitioner under pro¬ 
test in writing on April 21,1952. This proceeding was filed 
on May 28, 1952. 

15 Conclusions of Law 

1. During the taxable period here involved the petitioner, 
in selling its products to its customers, sold the wood cases, 
bottles and cardboard carriers or cartons, and title thereto 
passed to the customers without any obligation on their part 
to return the same, but with an option to return and revest 
said containers in the petitioner upon the receipt by the 








44 


customers of the amount agreed or understood to be paid 
upon such return. 

2. All wood cases, bottles and cardboard carriers or car¬ 
tons purchased new by the petitioner from the manufactur¬ 
ers thereof and those repurchased used from its customers 
were purchased by the petitioner for resale in the same 
form as that in which such were received by it within the 
meaning of Section 201(a) of the Use Tax Act. 

3. Use taxes assessed against the petitioner upon or in 
relation to purchases and use by the petitioner of wood 
cases, bottles and cardboard carriers or cartons during the 
period from August 1, 1949, to August 31, 1951, in the 
amount of $3,821.10 plus penalties in the amount of $292.94 
and interest in the amount of $274.11, or taxes, penalties 
and interest in the total amount of $4,388.15 were erroneous¬ 
ly assessed and collected by the District of Columbia from 
the petitioner, and the petitioner is entitled to a refund 
thereof, with interest thereon at the rate of 4 per centum 
per annum from April 21, 1952, until the date of the pay¬ 
ment of such refund. 

Decision trill be entered for petitioner. 

*/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••• 

Filed December 11,1952, District of Columbia Tax Court 

16 MEMORANDUM 

OPINION 

For the reasons stated in the Memorandum filed this day 
in Rock Creek Ginger Ale Co. v. District of Columbia, 
Docket No. 1310, insofar as the same relates to that part of 
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the taxable period therein, beginning January 1, 1950 
and ended August 31, 1951, the use taxes, penalties and in¬ 
terest here involved and in controversy are held to have 
been erroneously assessed and collected by the District of 
Columbia from the petitioner; and that the petitioner is en¬ 
titled to a refund thereof with interest as provided by law. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 


Filed December 11,1952, District of Columbia Tax Court 
17 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Court, this 11th day of December, 1952. 

ADJUDGED and DETERMINED; That use taxes as¬ 
sessed by the Assessor against the petitioner for the period 
from August 1, 1949, to August 31, 1951, in the amount of 
$3,821.10, plus penalties in the amount of $292.94 and in¬ 
terest in the amount of $274.11, or taxes, penalties and in¬ 
terest in the total amount of $4,388.15, were erroneously 
assessed against, and collected from the petitioner; and 
that the petitioner is entitled to a refund of such total sum, 
plus interest thereon at the rate of 4 per centum per annum 
from April 21, 1952 until date of the payment of such 
refund.. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 


Excerpts From Testimony and Proceedings 
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24 WAVERLY DALTON BUNDY was called as a 
witness on behalf of the Petitioner and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. INGHAM: 

Q. Will you state your full name, please? A. Waverly 
Dalton Bundy. 

Q. What is your business, Mr. Bundy? A. I’m treasurer 
of the Pepsi-Cola Bottling Company of Washington. 


55 BY MR. WALKER: 

Q. Mr. Bundy, on Respondent’s Exhibit B for 
identification, in addition to the language contained on Peti¬ 
tioner’s Exhibit 3, there is the legend “Plus Deposit.” Now, 
I notice that on the so-called sales slips which are Exhibits 
4 and 5 there is nothing thereon to indicate any deposit. 
Now, we would be glad to have you tell us if you can why, if 
this requires a deposit, it’s not on your ticket. A. This car¬ 
ton is a stock carton manufactured by Atlanta Paper Com¬ 
pany for not only us but other Mason’s Root Beer bottlers 
throughout the country. It’s possible, no doubt, that some 
of those bottlers may charge a deposit. We don’t charge a 
deposit on the carton. 

Q. But it’s true, isn’t it, Mr. Bundy, that you delivered 
some of your Mason’s in those identical cartons during this 
tax period? A. That’s right. 

Q. And that you got from your customers a sum of money 
for each carton representing the cost of the contents 

56 of the bottles and the carton and the bottles? A. Not 
the carton, no. 

Q. But you did get for the bottles themselves a certain 
sum of money? A. There is a certain sum of money for the 
wooden case and the bottles, not the carton. 
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THE COURT: Do I understand that you don’t sell the 
carton? 

THE WITNESS: We sell the cartons. 

THE COURT: How do you mean * ‘ sell ’ ’ if you don’t get 
anything? 

THE WITNESS: It’s included. It’s just included for 
the customer’s convenience in the carry-home package, sir. 


66 JOHN A. DUDAS was called as a witness on be- 

67 half of the Respondent and having been first duly 
sworn, was examined and testified as follows: 


68 BY MR. WALKER: 

Q. Now, Mr. Dudas, will you look at Respondent’s 
Exhibit B for identification and see if you can identify that? 


69 Q. Will you do so? A. While making an audit at 
the Congressional Liquor Store in the 400 block of 
First Street, S. E., I obtained this carrier and at the same 
time I picked up one with “Pepsi-Cola” and all the bottling 
works he gave me. 

Q. Approximately when was that, Mr. Dudas? A. Oh, 
that was about August of 1952. 







No. 11,707 


District op Columbia, Petitioner , 
v. 


Ralph Pfan, t/a Barq’s Bottling Co., Respondent. 





INDEX 

PACE 

Petition _ 49 

Stipulation _ 

Findings of Fact and Conclusions of Law 

Findings of Fact_ 

Conclusions of Law_ 

Memorandum Opinion_ 

Decision _ 


SR 8 S S S S 











1 


Pleadings, Docket Entries and Other Papers 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Docket No. 1309 

Ralph Pfan, t/a Barq's Bottling Co., Petitioner, 


vs. 

District of Columbia, Respondent. 

Filed May 28 1952 Board of Tax Appeals for the 
District of Columbia 

PETITION 

The above named petitioner appeals from an assessment 
of taxes against him, and avers as follows: 

1. The petitioner is an individual trading under the name 
of Barq’s Bottling Co., with principal offices located at 4835 
Rhode Island Avenue, Hyattsville, Maryland. 

2. The taxes in controversy are a part of the use taxes 
assessed for the periods of January 1,1950 to May 31,1950; 
June 1,1950 to May 31,1951; and June 1,1951 to December 
31,1951, the amount in controversy being $475.66, including 
penalties and interest. 

3. The notices of assessment, three in number, were dated 
April 11, 1952, as will appear from the copies thereof at¬ 
tached as Exhibit “A”. The tax was paid by petitioner 
under protest in writing on April 18,1952. 

4. The assessment of tax is based upon the following 
error: 
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(a) Inclusion of the purchase price of tangible 
personal property which the petitioner acquired to 
resell in the form in which the same was received 
by him; namely, bottles, shells and containers. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

2 (a) The petitioner is engaged in the 

manufacture of soft drinks in the District of 
Columbia and the sale thereof to outlets in the 
District, nearby Maryland and Virginia. That the 
soft drinks sold by petitioner are contained in glass 
bottles and distributed in wooden boxes (shells), 
and paper or cardboard carriers (containers). 

(b) The unit of sale consists of a wooden case, 
with or without paper carriers, holding tw’enty- 
four seven-ounce bottles filled with a carbonated 
beverage. This unit, or package, is sold at a single 
price covering bottles, contents, case and carriers, 
upon the understanding that fifty cents of the unit 
price will be repaid upon the return of the case 
(with or without carriers) and all twenty-four 
empty bottles. If, on return thereof, the case or 
any of the bottles are missing, there is deducted 
from the return price or purchase two cents for 
the case and for each missing bottle. 

(c) There is no agreement on the part of peti¬ 
tioner’s customers to return the bottles, cases or 
carriers. 

(d) Petitioner claims no title to the bottles, 
cases or carriers after the sale and delivery there¬ 
of to its customers and has no control over the 
disposition of the same after sale and delivery. 

(e) Petitioner maintains that the bottles, cases 
and containers are purchased by him for sale and 
delivery with other tangible property (the fluid 
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contents) and are not subject to use tax imposed by 
the “District of Columbia Use Tax Act,” Title II, 
Sec. 212 P. L. 76,1949. 

(f) Notwithstanding the foregoing, the Office of 
the Assessor, D. C., has assessed a use tax on the 

purchase of the bottles, cases and containers 
3 acquired by petitioner for sale to his cus¬ 
tomers, which tax was incorrectly assessed. 

(g) The amount of tax in controversy, as shown 
in paragraphs (2) and (3), is computed as follows: 


Total amount of use taxes assessed_$21,44138 

Bottles, shells and carriers assessed_ 20,72138 


Balance not in controversy_$ 720.00 

Total taxes, interest and penalties 

per Exhibit “A”_ 492.00 

Recapitulation of taxes for refund: 

Total penalties $32.66 by 207/214 _$ 31.74 

Total interest $3031 by 207/214 _ 2930 


Bottles, shells and carriers, $20,72138 @ 2 % _ 414.42 

$475.66 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and determine that the additional taxes, 
as to bottles, cases and containers, in controversy were er¬ 
roneously collected by the District of Columbia and order 
a refund thereof, together with interest and penalties paid, 
to the petitioner. 


Filed October 9, 1952, District of Columbia Tax Court 

5 STIPULATION 

It is hereby stipulated and agreed by and between coun¬ 
sel for the Petitioner and the Respondent as follows: 

That a hearing on the merits in this case is waived, the 
facts which would have been presented being comparable to 
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those adduced at the hearings in: Seven-Up Washington, 
Inc. v. District of Columbia, Docket No. 1306; The Dr. Pep¬ 
per Bottling Co. of Washington, D. C. v. District of Colum¬ 
bia, Docket No. 1307; and The Rock Creek Ginger Ale Co., 
Inc. v. District of Columbia, Doekei.N^ -13x0.- 

It is further stipulated that the decision of the Court in 
this case may be governed by the decisions the Court will 
render in said Docket Nos. 1306, 1307 and 1310. 

• •••#•«••• 

Filed December 11,1952, District of Columbia Tax Court 

6 FINDINGS OF FACT and CONCLUSIONS OF LAW 

The Assessor assessed the petitioner use taxes for the 
petitioner’s use of certain personal property, namely, 
bottles, wood cases or shells, and other containers in the 
distribution of his soft drink product on the premise that 
the product only, and not the containers, was sold to the 
customers. The petitioner contends that both the product 
and the containers were sold; that title to the containers 
passed to the purchaser, to do with them as he pleased; and 
that, therefore, the containers are exempt from the provi¬ 
sions of the use tax law. 

Findings of Fact 

The petitioner is an individual trading under the name of 
Barq’s Bottling Co. During the taxable period here in¬ 
volved, namely, from August 1,1949 to August 31,1951, the 
petitioner was engaged in the manufacture of soft drinks 
in the District of Columbia and the sale thereof therein and 
in nearby Maryland and Virginia. During that period his 
principal place of business was at 1601 Fifth Street, North¬ 
west, Washington, D. C. At the date of the filing of this 
petition his principal office was in Hvattsville, Md. 

7 The unit of sale consists of a wooden case, with or 
without paper carriers, holding twenty-four seven 

ounce bottles filled with a carbonated beverage. This unit, 
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or package, is sold at a single price covering bottles, con¬ 
tents, case and carriers, upon the understanding that fifty 
cents of the unit price will be repaid upon the return of the 
case (with or without carriers) and all twenty-four empty 
bottles. If, on return thereof, the case or any of the bottles 
are missing, there is deducted from the return price or pur¬ 
chase two cents for the case and for each missing bottle. 

The parties hereto have stipulated as follows: 

“It is hereby stipulated and agreed by and be¬ 
tween counsel for the Petitioner and the Respond¬ 
ent as follows: 

That a hearing on the merits in this case is 
waived, the facts which would have been presented 
being comparable to those adduced at the hearings 
in: Seven-Up Washington, Inc. v. District of Co¬ 
lumbia, Docket No. 1306; The Dr. Pepper Bottling 
Co. of Washington, D. C. v. District of Columbia, 
Docket No. 1307; and The Rock Creek Ginger Ale 
Co., Inc. v. District of Columbia, Docket No. 1310. 

It is further stipulated that the decision of the 
Court in this case may be governed by the decisions 
the Court will render in said Docket Nos. 1306, 

1307 and 1310.” 

During the period from August 1,1949 to August 31,1952, 
the petitioner purchased for his use in the District of Co¬ 
lumbia in the distribution of his products wood cases, bot¬ 
tles and cardboard containers or cartons in the amount of 
$20,721.38, on which purchases no sales tax was paid to the 
District of Columbia or any other taxing jurisdiction, on 
which purchases the Assessor assessed the petitioner use 
taxes in the sum of $414.42, plus penalties in the amount of 
$31.74 and interest in the amount of $29.50, or a total of 
tax, penalties and interest of $475.66. Such assessment was 
dated April 11,1952, and was paid by petitioner under pro- 
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test in writing on April 18,1952. This proceeding was filed 
on May 25, 1952. 

8 Conclusions of Law 

1. During the taxable period here involved the petitioner, 
in selling his products to his customers, sold the wood cases, 
bottles and cardboard carriers or cartons, and title thereto 
passed to the customers without any obligation on their 
part to return the same, but with an option to return and 
revest the said containers in the petitioner upon the receipt 
by the customers of the amount agreed or understood to be 
paid upon such return. 

2. All wood cases, bottles and cardboard carriers or car¬ 
tons purchased new by the petitioner from the manufactur¬ 
ers thereof and those repurchased used from his customers 
were purchased by the petitioner for resale in the same 
form as that in which such were received by him within 
the meaning of Section 201(a) of the Use Tax Act. 

3. Use taxes assessed against the petitioner upon or in 
relation to purchases and use by the petitioner of wood 
cases, bottles, and cardboard carriers or cartons during the 
period from August 1, 1949 to August 31, 1951, in the 
amount of $414.42, plus penalties in the amount of $31.74 
and interest in the amount of $29.50, or taxes, penalties and 
interest in the total amount of $475.66, were erroneously 
assessed against, and collected by the District of Columbia 
from the petitioner; and the petitioner is entitled to a re¬ 
fund thereof, with interest thereon at the rate of 4 per 
centum per annum from April 18, 1952, until date of pay¬ 
ment of such refund. 

Decision will be entered for petitioner. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••# 
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Filed December 11,1952, District of Columbia Tax Court 

9 MEMORANDUM 

OPINION 

For the reasons stated in the Memorandum filed this day 
in Rock Creek Ginger Ale Co. v. District of Columbia , 
Docket No. 1310, insofar as the same relates to that part of 
the taxable period therein, beginning January 1, 1950 
and ended August 31, 1951, the use taxes, penalties and in¬ 
terest here involved and in controversy are held to have 
been erroneously assessed and collected by the District of 
Columbia from the petitioner; and the petitioner is en¬ 
titled to a refund thereof with interest as provided by law. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 




Filed December 11,1952, District of Columbia Tax Court 

10 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Court, this 11th day of December, 1952 
ADJUDGED and DETERMINED; That use taxes as¬ 
sessed by the Assessor against the petitioner for the period 
from August 1, 1949, to August 31, 1949, in the amount of 
$414.42, plus penalties in the amount of $31.74 and interest 
in the amount of $29.50, or taxes, penalties and interest in 
the total amount of $475.66, were erroneously assessed and 
collected from the petitioner; and that the petitioner is en- 
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titled to a refund of such total sum, plus interest thereon 
at the rate of 4 per centum per annum from April 18, 1952 
until the date of the payment of such refund. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••• 




District of Columbia, Petitioner , 



The Rock Creek Ginger Ale Co., Inc., Respondent. 
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Pleadings, Docket Entries and Other Papers 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Docket No. 1310 

The Rock Creek Ginger Ale Co., Inc. 
a corporation, Petitioner , 


vs. 

District of Columbia, Respondent. 

Filed May 28 1952 Board of Tax Appeals for the 
District of Columbia 

PETITION 

The above named petitioner appeals from an assessment 
of taxes against it, and avers as follows: 

1. The petitioner is a corporation organized under the 
laws of the State of Delaware, with principal offices located 
at 215 Seventh Street, S. W., Washington, D. C. 

2. The taxes in controversy are a part of the use taxes 
assessed for the periods of August 1,1949 to May 31,1950; 
June 1, 1950 to May 31, 1951; and June 1, 1951 to August 
31, 1951, the amount in controversy being $4,447.63, includ¬ 
ing penalties and interest. 

3. The notices of assessment, three in number, were dated 
April 11, 1952, as will appear from the copies thereof at¬ 
tached as Exhibit “A”. The tax was paid by petitioner 
under protest in writing on April 18, 1952. 

4. The assessment of tax is based upon the following 
error: 

(a) Inclusion of the purchase price of tangible 
personal property which the petitioner acquired to 
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resell in the form in which the same was received 
by it; namely, bottles, shells and containers. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

2 (a) The petitioner is engaged in the 

manufacture of soft drinks in the District of 
Columbia and the sale thereof to outlets in the 
District, nearby Maryland and Virginia. That the 
soft drinks sold by petitioner are contained in glass 
bottles and distributed in wooden boxes (shells), 
and paper or cardboard carriers (containers). 

(b) The units of sale are as follows: 

(1) A wooden case holding twelve 24-ounce 
bottles filled with a carbonated beverage. 

(2) A wooden case, with or without paper 
carriers, holding twenty-four 12-ounce bottles 
filled with a carbonated beverage. 

Each unit or package is sold at a single price 
covering bottles, containers, case and carriers upon 
the express understanding that the bottles and case 
will be purchased on return at petitioner ^.estab¬ 
lished prices. Petitioner’s established prices for 
the return of the large bottles and accompanying 
case is Five Cents per bottle and Ten Cents for the 
case, and on the return of small bottles, Two Cents 
per bottle and Twelve Cents per case. 

(c) There is no agreement on the part of peti¬ 
tioner’s customers to return the bottles, cases or 
carriers. 

(d) Petitioner claims no title to the bottles, 
cases or carriers after the sale and delivery there- 
of to its customers and has no control over the 
disposition of the same after sale and delivery. 

(e) Petitioner maintains that the bottles, cases 
and containers are purchased by it for sale and de¬ 
livery with other tangible property (the fluid con- 
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tents) and are not subject to use tax im- 
3 posed by the “District of Columbia Use Tax 
Act,” Title II, Sec. 212 P. L. 76, 1949. 

(f) Notwithstanding the foregoing, the Office of 
the Assessor, D. C., has assessed a use tax on the 
purchase of the bottles, cases and containers ac¬ 
quired by petitioner for sale to its customers, 
which tax was incorrectly assessed. 

(g) The amount of tax in controversy, as shown 
in paragraphs (2) and (3), is computed as follows: 

. Total amount of use taxes assessed_5201,67430 

Bottles, shells and carriers assessed_ 189,99935 

Balance not in controversy_$ 11,67435 

Total taxes, interest and penalties 

per Exhibit “A”_ $4,721.04 

Recapitulation of taxes for refund: 

Total penalties $35336 by 1899/2016 _ 33330 

Total interest $333.70 by 1899/2016 _ 31433 

Bottles, shells and carriers, $189,999.95 @ 2%__ 3300.00 

$ 4,447.63 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and determine that the additional taxes, 
as to bottles, cases and containers, in controversy were er¬ 
roneously collected by the District of Columbia and order 
a refund thereof, together with interest and penalties paid, 
to the petitioner. 


Filed December 11,1952, District of Columbia Tax Court 
6 FINDINGS OF FACT and CONCLUSIONS OF LAW 

The Assessor assessed the petitioner use taxes for the 
petitioner’s use of certain personal property, namely, 
bottles, wood shells or cases and other containers in the dis¬ 
tribution of its soft drink products on the premise that the 
products only, and not the container, were sold to the cus¬ 
tomer. The petitioner contends that title to both the 
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products and the containers passed to the purchaser, to do 
with it as he pleased; and that, therefore, the containers 
were exempt from the provisions of the use tax law. 

Findings of Fact 

During the taxable period here involved, namely, from 
August 1, 1949 to August 31, 1951, the petitioner was a 
Delaware corporation with principle (sic) offices at 215 
Seventh Street, Southwest, Washington, D. C. It was en¬ 
gaged in the manufacture of soft drinks in the District of 
Columbia, and the sale thereof therein and in nearby Mary¬ 
land and Virginia. 

The petitioner’s products were sold to grocery stores and 
other distributors, which in turn sold them to the ultimate 
consumers. The products consisted of ginger ale and other 
carbonated beverages flavored with strawberry, cola, 
orange, grape and other like flavors. 

In the distribution of its products the petitioner used 
five types of bottles, namely, (1) a green 24 ounce 
7 bottle for ginger ale, around the neck of which was 
blown in the words “Rock Creek”, on bottom of the 
front of which was blown in the words “Rock Creek Ginger 
Ale Co.” and on the back of which was blown in the words 
“Rock Creek Ginger Ale Company, Washington, D. C.”; 
and on the front of which in baked-on paint was the de¬ 
scription of the product contained therein; (2) white 24 
ounce bottle for club soda and similar products, which was 
impressed and labeled exactly like the 24 ounce green bottle; 
(3) a green 12 ounce bottle for ginger ale; (4) a white 12 
ounce bottle for club soda and similar products; and (5) a 
white 12 ounce bottle for carbonated and flavored bever¬ 
ages. All of the 12 ounce bottles had the name of the peti¬ 
tioner and of the product baked-on in paint, and on the back 
thereof the description and contents likewise baked-on in 
paint. The front and reverse sides of such five types of 
bottles are as they appear in Figures 1 and 2. 
























6 
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13 The units of sale by the petitioner to its customers 
was wood cases or shells filled with bottles. They were 
of three types, namely, (1) which consisted of 12 sections, in 
each section of which was a 24 ounce bottle, and on both ends 
of which, from and after January 1,1950, was impressed or 
stenciled the date of the organization of petitioner and the 
year the particular wood or shell was made, and the words 
“Rock Creek Ginger Ale Co.”; and on both sides of which 
were the words “Rock Creek” and the legend “Pale & 
Golden Ginger Ale” separated from the legend “Sparkling 
Water” by a circle enclosing the word “Ozonized”, as ap¬ 
pears in Figure 3; (2) which consisted of 24 sections in each 
one of which was a 12 ounce bottle, and the ends and sides 
of which, from and after January 1, 1950, were identical 
with the ends and sides of the 12 bottle case, as appears in 
Figure 4; and (3) which consisted of four sections in each 
of which was a cardboard carrier or carton containing six 
12 ounce bottles, or a total of 24 bottles, and the ends and 
sides of which, from and after January 1, 1950, were iden¬ 
tical with the ends and sides of the 12 bottle case, as appears 
in Figure 5. The 6 bottle cardboard carrier or carton which 
fitted into the four sections of the wood case shown in 
Figure 5, contained on the ends and the sides thereof the 
words “Rock Creek Beverages” and some “puffing” of its 
product, and on top of the handle thereof the words “Rock 
Creek”, and on the bottom of the handle the words “Return 
Empty Bottles in This Carton”. 

For the first five months of the taxable period here in-, 
volved, that is to say, from August 1 to December 31, 1949, 
inclusive, the wood cases or shells used by the petitioner 
in the distribution of its products had stamped or stenciled 
on both ends thereof the legend “Property of Rock Creek 
Ginger Ale Co.”. From and after January 1, 1950 the use 
of cases or shells so marked or impressed was discontinued 
by the petitioner, and the cases or shells as hereto described 
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and as appears in Figures 3, 4 and 5, were put into nse by 
the petitioner. The petitioner endeavored to recover the 
former type of wood cases or shells for the purpose of put¬ 
ting the same out of use, but was not absolutely successful 
in that effort and from time to time an old type of 
14 case or shell was found in circulation. One of such 
cases was found by the agents of the respondent in 
the possession of a wine or liquor store called “Tokay 
Liquor Store.’* Such case or shell indicated that it was 
manufactured in 1942, was in a dilapidated condition and 
in addition to bearing the legend “Property of Bock Creek 
Ginger Ale Co.,” had burned into a side thereof the words 
“COL. BK’Y CO.” Whether such case was in use during 
the taxable period involved or by whom was not disclosed 
by the testimony. 

The bottles purchased new from the manufacturer cost 
the petitioner slightly in excess of 5 cents a bottle, that is 
to say, the large types, $9.26 a gross and the small type $8.00 
a gross. 

During the period from August 1 to December 31, 1949, 
inclusive, upon delivery of a case or shell containing the 
large or 24 ounce bottles of ginger ale the petitioner charged 
the customer $1.60, which amount included a deposit of 70 
cents to be repaid on the return of the wood case and the 
12 empty 24 ounce bottles. Upon delivery of the 24 bottle 
case or shell the customer was charged $1.40, which in¬ 
cluded a deposit of 60 cents to be repaid to customer upon 
the return of the case and empty bottles. The sales slip or 
statement which was given to the customers of the petition¬ 
er at the time of delivery of the product was as follows: 
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CASH SALE 


ROCK CREEK GINGER ALE CO. 

207 - 227 SEVENTH ST., S. W. 
MANUFACTURERS OF SOFT DRINKS 
Phone NA. 7442 

Washington 4, D. C n -19- 


Address 


Bottles and Cases are Not Sold. A Deposit 
is Required _ 
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In the last part of December, 1949, the petitioner 
delivered or sent to each of its customers the notice 
following: 

“NOTICE TO PURCHASERS OF ROCK CREEK 

BEVERAGES 

On and after January 1st, 1950, all merchandise de¬ 
livered to you, will be charged for at a price to in¬ 
clude bottles and cases. All returns of bottles and 
cases, will be purchased from you at our estab¬ 
lished prices. This method of handling bottles and 
cases will conform to practice of other bottlers of 
carbonated beverages in this area. 

With sincere wishes for a Happy and Prosper¬ 
ous New Year, we are. 


Sincerely 


The Rock Creek Ginger Ale Co., Inc. 
215 Seventh St., S. W., 

Washington 4, D. C.” 


From and after January 1, 1950, upon delivery of peti¬ 
tioner’s products to its customers, there was given the 
customer a sales slip or statement in the form following: 
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CASH SALE 

ROCK CREEK GINGER ALE CO. 

207 - 227 SEVENTH ST., S. W. 

MANUFACTURERS OF SOFT DRINKS 

Phone NA. 7442 * 

Washington 4, D. C.,_19_ 

Name _ \ 

The sales price includes bottles and cases. 


Returns will be purchased at our established prices. 


Quantity 

ARTICLES 

Price 

Amount 


Cases Rock Creek 24 oz. 





” ” ” 12 oz. 



— 


Cases Premium 



Cases Mixer 





Cases Throw Away 




Total 



CREDITS (Bottles and Cases 
Repurchased) 


Cs. Mty. Large 



» ” Small 



Shells, Large 



” Small 



Total Credits 


Salesman 

AMOUNT 

_EAffi_ 




SEE OTHER SIDE 
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16 After January 1, 1950 the amount charged upon 
delivery of the unit consisting of a wood case and 12 
large or 24 ounce bottles was increased to $1.70, and that the 
wood case and 24 small or 12 ounce bottles was increased to 
$1.56. The sale of the unit was made on the understanding 
that upon the return of a wood case or shell with the 24 
ounce bottles 70 cents would be paid or credited to the cus¬ 
tomer, and 60 cents upon the return of a case of small or 
12 ounce bottles. 

Both before and after January 1, 1950, no additional 
charge was made for the cardboard carrier or carton when 
used in the distribution of petitioner’s products as shown 
on Figure 5; and no additional amount was paid for such 
cardboard carriers or cartons upon their return or rede- 
livery to the petitioner. 

Both before and after January 1,1950, the petitioner car¬ 
ried neither on its books nor in accounting for District of 
Columbia taxation purposes any account for depreciation 
of wood cases, bottles or cardboard carriers or cartons. 
The amounts paid in the purchase of such containers new 
from the manufacturers thereof, and the amounts paid to 
customers upon the return or redelivery of such containers 
were included in the cost of the products sold in the ac¬ 
counting for the District of Columbia taxation purposes. 

During the taxable period here involved, the petitioner 
made purchases of tangible personal property for use in 
the District of Columbia in the total sum of $201,674.30, in 
relation to which no sales taxes were paid either to the Dis¬ 
trict of Columbia or any other taxing jurisdiction. Of that 
sum $189,999.95 represented purchases of wood cases, 
bottles and cardboard carriers or cartons. Upon such pur¬ 
chases the Assessor assessed the petitioner use taxes in the 
sum of $3,800,00, plus penalties of $353.86 and interest of 
$333.70, or a total of $4,447.63. Such assessment was dated 
April 11, 1952, and was paid under protest in writing on 
April 18, 1952. The parties have stipulated and the Court 




finds that purchases of containers in the amount of $189,- 
961.29 were made in that part of the taxable period begin¬ 
ning January 1,1950 and ended August 31,1951. This pro¬ 
ceeding was filed on May 26, 1952. 

IT Conclusions of Law 

1. (a) In that part of the taxable period here involved, 
beginning on August 1, 1949, and ended December 31, 1949, 
the petitioner in selling its products to its customers, did 
not sell the wood cases, bottles and cardboard carriers or 
cartons, but retained title thereto. 

(b) Wood cases, bottles and cardboard carriers or car¬ 
tons purchased during the period from August 1 to Decem¬ 
ber 31,1949 were not purchased for resale by the petitioner. 

(c) The use tax on purchases made during the period 
from August 1, to December 31,1949 was valid and must be 
sustained. 

2. (a) In that part of the taxable period beginning on 
January 1, 1950, and ended August 31, 1951, the petitioner, 
in selling its products to its customers, sold the wood cases, 
bottles and cardboard carriers or cartons, and title thereto 
passed to the customers without any obligation on their part 
to return the same, but with an option to return and revest 
the said containers in the petitioner upon the receipt by the 
customers of the amount agreed or understood to be paid 
upon such return. 

(b) All wood cases, bottles and cardboard carriers or 
cartons purchased new by the petitioner from the manu¬ 
facturers thereof and those repurchased used from its cus¬ 
tomers, from and after January 1, 1950, were purchased 
by it for resale in the same form as that in which such were 
received by petitioner, within the meaning of Section 201(a) 
of the Use Tax Act. 

(c) Use taxes assessed against the petitioner upon or in 
relation to purchases and use by the petitioner of wood 
cases, bottles and cardboard carriers or cartons during that 
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part of the taxable period beginning with January 1, 1950, 
and ended August 31, 1951, in the amount of $3,799.23, plus 
penalties in the amount of $333.00 and interest in the 
amount of $314.00, or taxes, penalties and interest in the 
total amount of $4,446.23, were erroneously assessed against 
and collected by the District of Columbia from the peti¬ 
tioner; and the petitioner is entitled to a refund thereof, 
with interest thereon at the rate of 4 per centum per annum 
from April 18, 1952, until the date of the payment of such 
refund. 

Decision will be entered in accordance herewith. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••• 

Filed December 11, 1952, District of Columbia Tax Court 

18 MEMORANDUM 

OPINION 

The taxes here involved were imposed under Title II— 
COMPENSATING USE TAX—of the District of Colum¬ 
bia Revenue Act of 1949, approved May 27, 1949. Title II 
of that Act is known as the “District of Columbia Use Tax 
Act”, and is hereinafter called the “Use Tax Act.” 

Section 212 of the Use Tax Act provides as follows: 

“Sec. 212. Beginning on and after the first day 
of the first month succeeding the sixtieth day after 
the approval of this Act, there is hereby imposed 
and there shall be paid by every vendor engaging 
in business in the District and by every purchaser 
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a tax on the use, storage, or consumption of any 
tangible personal property and services sold or 
purchased at retail sale. The tax hereby imposed 
shall be the rate of 2 per centum of the sales price 
of the tangible personal property or services ren¬ 
dered or sold” (Emphasis supplied). 

Section 201 of the Use Tax Act covers definitions for the 
purposes of the Act. Subsection (a) of that section pro¬ 
vides : 


(a) “ ‘Retail sale’, ‘sale at retail’, and ‘sold at 
retail’ means all sales in any quantity or quanti¬ 
ties of tangible personal property, whether made 
within or without the District, and services to any 
person for the purpose of use, Storage, or con¬ 
sumption, within the District, taxable under the 
terms of this title. These terms shall mean all 
sales of tangible personal property to any person 
for any purpose other than those in which the pur- 
pose of the purchaser is to resell the property so 
transfered in the form in ivhich the same is, or is 
to be, received by him, or to use or incorporate the 
property so transfered as a material or part of 
other tangible personal property to be produced 
for sale by manufacturing, assembling, processing, 
or refining. ••••?>» (Emphasis supplied) 

19 Section 216 of the Use Tax Act provides that the 
same exemptions pertaining to the sales tax shall ap¬ 
ply to the use tax. Food for human consumption off the 
premises where sold is exempted under Section 128 (d)(1) 
of the Sales Tax Act. Section 107 of the Sales Tax Act re¬ 
lating to definitions provides that the term ‘‘Food” includes 
“bottled soft drinks.” 

Section 1102 of Regulations for the administration and 
enforcement of the Sales Tax and the Use Tax Acts inter- 



prets section 201(a) and its companion section in tlie Sales 
Tax Act as follows: 

1 ‘Sec. 1102. Sales of containers, shipping cartons, etc.— 

(a) Sales of containers, shipping cartons, bot¬ 
tles, boxes, excelsior and bale bindings, etc., may 
be classified into three groups. 

(b) The first group includes those situations in 
which the container, shipping carton, bottle, box, 
excelsior or bale binding, etc., is purchased for 
delivery with other tangible property sold by the 
purchaser . Receipts from such sales are not sub¬ 
ject to the tax. 

(c) The second group includes those situations 
in which the containers, shipping cartons, bottles, 
boxes, excelsior or bale bindings, etc., is purchased 
for consumption by the vendee and not for delivery 
by the vendee as described in the first group. Re¬ 
ceipts from such sales are subject to the tax. 
Thus, where tangible personal property is sold in 
any container, the title to which is retained by the 
seller and where the container is to be returned to 
the seller by his vendee, the person so using the 
container, etc., in the conduct of his business is a 
purchaser for use or consumption and the sale of 
the container, etc., to him is a sale at retail to 
which the sale tax applies. 

(d) The third group includes those situations in 
which the container, bottle, box, excelsior or bale 
bindings, etc., is purchased by vendees engaged in 
rendering services not subject to the sale tax who 
use such articles in connection with their business. 

The receipts from such sales are subject to the tax. 
Thus, the receipts from such sales of wrapping 
paper and twine to a dry cleaner or laundry are 
subject to the tax, since the dry cleaner or laundry 
does not make sales at retail and does not purchase 
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the tangible personal property for resale but for 
consumption.” (Emphasis supplied) 

20 The solution of the problem presented, therefore, 
depends on whether the cases, bottles and cardboard 
containers or cartons were, as claimed by the petitioner, 
sold by petitioner along with the contents, or, as the re¬ 
spondent contends, merely delivered in a bailment for a 
deposit, which deposit was to be returned upon redelivery 
of containers. If the containers were sold by the peti¬ 
tioner and repurchased empty from the customers, it can 
be said that their sale by the manufacturer new, and by 
customers used were sales, “in which the purpose of the 
purchaser is to resell the property so transfered in the 
form in which it is, or is to be, received by” it. And, in¬ 
deed, although a decision favorable to the petitioner may 
not require it, it might be said that the purpose of such 
sales was “to use or incorporate the property so transfered 
as a material or part of other tangible personal property 
by • * * assembly * * # ,” in the light of the uncontradicted 
testimony that the unit of sale was one wood case or shell 
with 12 or 24 bottles, with or without cardboard carriers, as 
the case might have been, with the fluid contents. (See 
McCarroll v. Scott Paper Co., 195 Ark. 1105, 115 S. W. 2d 
(839). At any rate, if the containers were sold by the peti¬ 
tioner to its customers along with the fluid contents the tax 
was invalid. Otherwise it must be sustained. And such is 
the interpretation by the taxing authority in Section 1102 
(c) of the Regulations that the tax is imposed “Where tan¬ 
gible personal property in any container, the title to which 
is retained by the seller and where the container is to be 
returned to the seller by his vendee.” All of which leads 
to an examination of the evidence and consideration of the 
applicable authorities to determine whether or not such 
sale was effected. 

The taxable period here involved began with the effec¬ 
tive date of the Use Tax Act, August 1, 1949, and ended on 
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August 31, 1951. From the beginning of the period until 
December 31, 1949, the petitioner sold its products to its 
customers under an understanding or agreement in 
21 effect that the cases and bottles were not sold by it 
to its customers and that it retained title thereto. 
On the sale slip or statement of the transaction of the sale 
of its product there were the words following —“Bottles 
and Cases are Not Sold. A Deposit is Required All of 
its cases carried burned-in or painted the words—“Prop¬ 
erty of Rock Creek Ginger Ale Co.** 

The petitioner apparently believed and understood that 
it was not selling the containers during the earlier period 
ended on December 31, 1949, because it decided some time 
near the end thereof to change its method of doing business 
insofar as the containers were concerned, and to that end 
and at that time sent to its customers the notice following: 

“NOTICE TO PURCHASERS OF ROCK CREEK 

BEVERAGES 

On and after January 1st, 1950, all merchandise 
delivered to you, will be charged for at a price to 
include bottles and cases. All returns of bottles 
and cases will be purchased from you at our estab¬ 
lished prices. This method of handling bottles and 
cases will conform to practice of other bottles (sic) 
of carbonated beverages in this area. 

With sincere wishes for a Happy and Prosperous 
New Year, we are, 

Sincerely, 

The Rock Creek Ginger Ale Co. Inc. 

215 Seventh St., S.W., 

Washington 4, D. C.” 

At the same time the petitioner discontinued using cases 
with words “Property of Rock Creek Ginger Ale Co.” and 
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began using new cases without such legend, and continued 
so to do throughout the balance of the taxable period. This 
change was effected by discarding the old type of cases as 
they were returned and substituting the new type having no 
indicia of ownership. Some of the old cases were never 
returned and circulated in the trade, and some were inad¬ 
vertently refilled and used after January 1, 1950, but for 
all practical purposes the change over to the new type of 
case was made. In this connection it should be noted that 
the respondent introduced in evidence an old and dilapi¬ 
dated case having painted thereon the words “Property of 
Rock Creek Ginger Ale Co.”, which one of the audi- 
22 tors in the Sales Tax Division of the Assessor’s office 
found in the basement of a local wine store. No at¬ 
tempt was made by respondent to show how long such case 
had remained in such place, or any other fact that would 
throw' light upon its presence there or its use. Such evi¬ 
dence v'as therefore without any value or significance as far 
as the issues are concerned, except that on one side of the 
case was burned in the v'ords “Col. Bk’v. Co.”, lending 
some color to the petitioner’s contention that it parted with 
the title to the cases after January 1, 1950. 

From and after January 1, 1950 the petitioner discon¬ 
tinued the use of the sales slip bearing the legend “ Bottles 
and Cases are Not Sold. A Deposit is Required”, and 
adopted and put in use in all of its sales thereafter a new 
form of sales slip bearing the legend “The sales price in - 
eludes bottles and cases. Returns will be purchased at our 
established prices”, and at the bottom thereof in the space 
for credit v r as the following—“CREDITS (Bottles and 
Cases Repurchased).” 

It is clear from the foregoing that up to and including 
December 31, 1949, the petitioner made it plain that it did 
not sell the cases and bottles and that it retained title 
thereto, and that there was a clear understanding between 
the petitioners and its customers to that effect, so much so 
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that it could have recovered possession thereof at any time 
by the payment or tender of the deposit. It is equally clear 
that from and after January 1, 1950, the situation substan¬ 
tially changed to one wherein the petitioner sold the cases 
and bottles and did not retain title thereto; and there was a 
clear understanding between it and its customers to that 
etfect. It is equally true, as a matter of law, that the peti¬ 
tioner could not have legally forced a return of the prop¬ 
erty, but, that the customer could retain or destroy the same 
as he wished. The fact that the customer could not, without 
engaging in illegal or unfair practices, use the container to 
dispense products other than petitioner’s, does not change 
the situation. There are many such instances, such as in 
the sale or distribution of spiritous liquors and tobacco, but 
where the container is sold along with the contents and 
title thereto passes to the purchaser. 

23 With such premise or background of fact it seems 
proper now to see where the consideration of the ap¬ 
plicable authorities lead us. 

One of the earliest of the so-called 4 ‘bottle cases” was In 
re Allen, 183 Fed. 172 (D.C. E.D. Ark. 1910) which involved 
the title to bottles in a bankrupt case under circumstances 
in which the vendee was charged for cases and bottles con¬ 
taining beer, but was allowed a credit of $1.50 for each case 
and its complement of empty bottles returned to the vendor. 
The vendee was the bankrupt and the trustee claimed pos¬ 
session of the cases and empty bottles not returned to ven¬ 
dor. The Court held: 

“In Sturm v. Baker, 150 U. S. 312, 14 Sup. Ct. 

99, 37 L. Ed. 1093, the Court held that “a transac¬ 
tion is a ‘sale’, as distinguished from a ‘bailment’ 
when there is no obligation to return the specified 
article.” In this case there was no obligation on 
the part of the bankrupt to return the property 
claimed by the intervener, but, if he saw proper, he 
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had the right to do so and receive a credit for the 
amount specified in the agreement. If the property 
had been destroyed by fire or by any other cause, 
even if without any fault or negligence on the part 
of the bankrupt, the loss or destruction would still 
have fallen on him. This rule is applicable to con¬ 
tracts of sale and return. Moss v. Sweet, 16 Q. B. 

493; Martineau v. Kitching, L. R. 7, Q. B. 436; 
Schlesinger v. Stratten, 9 R. L 578.” 

The case of Dewey Portland Cement Co. v. Crooks , 57 
Fed. (2d) 499 (C. C. A. 1932) turned on whether the 
amounts paid upon return of cement sacks to manufacturer 
was a refund of the original purchase price or a repurchase 
of the sacks with the necessary implication that they had 
been sold along with cement in the first instance. 

The contract of sale with the customers contained the 
provision following: 

“Sacks. The price named includes the sacks in 
which the cement is to be shipped. Cloth sacks of 
Dewey Brand delivered hereunder will be repur¬ 
chased subject to the sellers inspection and count, 
at tvrenty-five cents each if returned promptly in 
serviceable condition at Dewey, Oklahoma. Sacks 
that have been wet or are worthless will not be 
repurchased. ’ 9 

The taxpayer contended that the amounts paid to reac¬ 
quire the sacks were “rebates” within the meaning of Sec¬ 
tion 234 (a) (14) of the Revenue Act of 1918, and not a sale 
and repurchase. Judge Booth in speaking from the Cir¬ 
cuit Court of Appeals for the Eighth Circuit refused to 
follow such argument and held: 

24 “The contention of plaintiff that the 25 
cents per sack for each sack returned was in 
fact a refund upon the entire purchase price of the 
cement is, we think, -without merit. 
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“It is noted that the title to the sacks passed to 
the purchaser of the cement, that he was under no 
obligation to return them; and that plaintiff’s 
liability to repurchase the sacks was subject to two 
conditions: First, that the purchaser saw fit to 
return the sacks; second, that the sacks were usu- 
able and acceptable. 

“It is also to be noted, further, that neither in 
the contracts between plaintiff and its customers, 
nor in the entries on its books, is any mention made 
of rebates. 

“The bags were merchandise bought by the 
plaintiff, and sold by the plaintiff to the cus¬ 
tomers, and repurchased by the plaintiff from its 
customers. If they had not been returned, the 
plaintiff would have been obliged to purchase other 
bags in the market. We think the transaction in 
question did not involve rebates within the proper 
construction of the statute invoked.” 

Closely following the Dewey Portland Cement Co. case, 
and relying, in part on it, was the decision in LaSalle 
Cement Co. v. Commissioner , 59 F. 2d 361 (C. C. A. 7th Cir. 
1932). The distinctions are so well drawn and so applicable 
to this case that it is deemed appropriate to quote there¬ 
from at some length as follows (pp. 362 and 363): 

“As to the merits, various issues were involved 
before the Board of Tax Appeals, but it was stipu¬ 
lated “that the parties are in agreement as to all of 
the issues involved in these appeals except the 
treatment of the cement sack account,” and this 
review involves only the proper treatment of 
cement sack transactions. 

The sack redemption grew out of taxpayer’s 
dealings with its customers with reference to the 
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cotton sacks wherein it packed and shipped its 
cement. Taxpayer purchased these sacks in large 
quantities. It billed the cement to its customers 
at a price which was inclusive of the sacks. If and 
when the sacks were returned the customer was 
allowed and was paid a stipulated price for each 
bag in good order so returned—15 cents in the 
earlier part and 25 cents thereafter. The sacks so 
returned would be again used for shipping cement, 
most sacks being used eight or ten times. Tax¬ 
payer kept sack accounts wherein the sacks were 
debited or credited as they -were sent out and re¬ 
turned. 

The original cost of the sacks to taxpayer was 
considerably less than the cash refund paid upon 
their return, and the question here is as to the 
amount of taxable income derived by taxpayer 
from the sack transactions. 

Under date of March 27, 1929, the Board of Tax 
Appeals promulgated its findings of fact and 
opinion (15 B. T. A. 1127) which culminated in 
the conclusion that “the income of petitioners will 
be reflected by including as income for each of the 
taxable periods 10.1 per cent of the amounts so 
credited to this (sack redemption) account during 
the year.” This percentage was found to be the 
result of the experience of the companies covering 
a five-year period, indicating that the average num¬ 
ber of sacks remaining unreturned during each 
year was 10.1 per cent of the sacks sent out. 
25 Further proceedings were had before the 
Board of Tax Appeals which resulted in the 
promulgation by the Board, on April 30, 1930, of 
another finding of facts and opinion (19 B. T. A. 
806), in winch it was pointed out that the first find¬ 
ing and opinion was based upon the erroneous as- 
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sumption that the cement sales were substantially 
all made under a so-called standard form contract, 
set out in the findings; whereas new evidence sub¬ 
mitted showed that only in about five per cent of 
the sales was that form employed. This standard 
form specified that the cloth sacks remained the 
property of the companies, and were leased to the 
customer for a period not exceeding ninety days, 
and that the cement purchaser agreed to return 
them within that time, and that for each sack so re¬ 
turned in good condition the companies would re¬ 
fund the stipulated price (15 cents or 25 cents), and 
that for sacks bearing the brands of the companies 
disposed of by the customer to other persons than 
“Cement Company, the owner / 1 the customer pay 
as liquidated damages a specified sum (five or ten 
cents) for each sack so disposed of. 

It appeared that it was the custom of the com¬ 
panies to send out periodically letters indicating 
cement prices inclusive of sacks, and the amount 
which would be paid to the customer upon return of 
the sacks in good order, and that in 95 per cent 
of the cement business of the companies the agree¬ 
ment of sale was effected by the customer’s order 
given upon the terms proposed. 

The Eoard held that, in view of the newly ad¬ 
duced evidence, the sack transactions should be 
treated as sales of the sacks to the customers, and 
that the profit or loss thereon be ascertained as in 
other sales made within the tax period; and it re¬ 
versed its previous decision. The Board receded 
from its first opinion only because it had therein 
assumed that the entire business was done under 
these leasing contracts. 

It was held by the United States Court of Claims 
that, where the cement sacks were sent out under a 
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leasing contract, and title was expressly retained 
by the sender, it -was proper to take the average 
experience of the company over a period of years 
to compute the percentage of sacks which would 
not be returned in the tax period, and to compute 
the profit upon such unreturned percentage of 
sacks. Alpha Portland Cement Co. v. United 
States, 67 Ct. Cl. 680. This is in accordance with 
the Board’s first decision in the instant case, and 
this we deem a proper conclusion on such a state of 
facts. 

In Dewey Portland Cement Co. v. Crooks, 57 F. 
(2d) 499, 501 (C. C. A. 8), there was involved the 
redetermination of taxes growing out of sack 
transactions quite similar to those of the 95 per 
cent here involved. The sales there were under 
a contract which provided that “The price named 
includes the sacks in which the cement is to be 
shipped. Cloth sacks of Dewey Brand delivered 
hereunder will be repurchased subject to the sel¬ 
ler’s inspection and count, at tw’enty-five cents each 
if returned promptly in serviceable condition. * # * 
Sacks that have been wet or are worthless will not 
be repurchased.” There was nothing to indicate 
that the company retained title to the sacks or that 
they were sold under a leasing contract, and the 
court said: “It is to be noted that the title to the 
sacks passed to the purchaser of the cement, and 
that he w’as under no obligation to return 
them. • # * The bags were merchandise 
26 bought by the plaintiff, and sold by the plain¬ 
tiff to its customers, and repurchased by the 
plaintiff from its customers. If they had not been 
returned, the plaintiff would have been obliged to 
purchase other bags in the market.” 


We consider the reasoning of this opinion to be 
sound, and it fully supports the Board’s last deci¬ 
sion herein so far as it relates to the 95 per cent of 
the sacks. 

As to the five per cent sales, wherein the com¬ 
panies retained title to the sacks, we believe the 
principle of the Board’s first decision should be ap¬ 
plied. These were not sales, and profit to the com¬ 
panies on these transactions might arise only in 
the cases where the sacks were not returned. We 
believe it sufficiently accurate for this purpose to 
adopt the annual percentage rate of unreturned 
sacks as found from the experience of the compan¬ 
ies over an extended period, which, in the Board’s 
last decision, was found to be 10.9 per cent.” 

In Buck v. Commissioner , 83 F. 2d 627, 629 (C. C. A. 9th 
Cir. 1936), it appeared that when the taxpayer sold alcohol 
in drums it charged the customer $6 for each drum, and 
upon return thereof credited the customers account with, or 
paid the customer $6. The customer was not obligated to 
return the drums, but the taxpayer was obligated to re¬ 
ceive them, if returned, and to give credit or make pay¬ 
ment to the customer of $6 per drum. The Board of Tax 
Appeals (now U. S. Tax Court) found as fact that the 
drums were sold to customers and repurchased from them 
by taxpayer. The Circuit Court of Appeals for the Ninth 
Circuit stated that such findings were supported by sub¬ 
stantial evidence, and held: 

“On the facts, as found, we must and do hold 
that the drums were not property used in the tax¬ 
payers trade or business, within the meaning of 
section 234(a) of the Revenue Act of 1926 and sec¬ 
tion 23(k) of the Revenue Act of 1928, but were 
goods sold to and purchased from the taxpayers 
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customers, and that therefore the claimed deduc¬ 
tions for depreciation were not allowable. Com¬ 
pare LaSalle Cement Co. v. Commissioner (C. C. A. 

7) 59 F. (2d) 361; Dewey Portland Cement Co. v. 
Crooks (C. C. A. 8) 57 F. (2d) 499, 501; Leggett & 
Platt Spring Bed Co. v. Crooks (D. C. W. D. Mo.) 

34 F. (2d) 492, 493/ : ’ 

The foregoing cases are discussed in Goebel Brewing 
Company v. Brown, 306 Mich. 222, 10 N. W. 2d 835, 837, 
wherein it appears that an attempt was made by the 
Auditor General of Michigan to impose a use tax upon the 
purchase and use by the Brewing Company of bottles and 
cartons in the distribution of beer. Under the Michigan 
law, as under the District law the term “sale at retail” 
was, to use the language of the Michigan court, 
27 “defined to include any transaction involving trans¬ 
fer of tangible personal property for consumption, 
use or for any other purpose than for resale in the form of 
tangible personal property.” The Court observed, as all 
parties herein concede that, “It follows that if there was a 
sale of the merchandise in question, the provision of the 
Use Tax Act would not apply.” After discussing author¬ 
ities the Supreme Court of Michigan, speaking through Jus¬ 
tice Sharpe, concluded: 

“The facts in the case at bar show that after 
the sale was made, the seller (Goebel Brewing 
Company) had no control over the bottles and car¬ 
tons. The purchaser could return them and claim 
his deposit or he could keep them and forfeit his 
deposit. We are in accord with the finding of the 
trial court that: ‘There is undoubtedly a second 
contract between the brewery and the purchasers 
of beer. By that contract the purchaser has the 
option to resell the bottles or cases to the brewery 
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for the amount which he paid for them, and the 
brewery commits itself to repurchase them. But 
the compulsion implicit in such agreement is uni¬ 
lateral. The purchaser, as has been stated, is 
under no obligation to exercise his option to resell, 
even though the brewery is under obligation to re¬ 
purchase on demand.’ 

“In our opinion, the transactions involved here¬ 
in were sales and as such were not subject to the 
tax sought to be imposed. ••••••” 

To the same effect is Consolidated Paper Co. v. Nims. 
306 Mich. 216, 10 N. W. 2d 833, decided on the same day, 
September 7, 1943, where the highest court of Michigan 
said: 


“The testimony is clear that, although the brew¬ 
ers refund this charge of 12 cents when ‘beer 
cases’ are returned to them; they have never re¬ 
tained title or attempted to regain possession ex¬ 
cept by repurchases. The uniform practice is that, 
when beer is sold to the consumer, in addition to 
the price of $1.50 for the beer, another charge is 
made, which included 12 cents for the ‘beer case’ 
and 48 cents for the 24 bottles. When a ‘beer 
case’ containing 24 empty bottles is returned, the 
brewing company pays 60 cents to the person re¬ 
turning it, regardless of whether that person was 
the original purchaser. 

• • • • • • • • ■ • 

“We are in accord with the view of the trial 
judge that the ‘beer cases’ sold by the plaintiff to 
various, breweries are exempt from the sales tax 
under provisions of the Act which excludes sales 
for resale.” 
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In Department of Treasury v. Fairmont Glass Works, 
decided by the Appellate Court of Indiana on June 2, 1943, 
and reported in 10 N. E. 2d at page 1, the arrange- 
28 ment between the breweries vrith respect to sale of 
their product and the return of containers was ex¬ 
actly as was in effect between the petitioner and its cus¬ 
tomers after January 1,1950. It was there held that the con¬ 
tainers were sold by the breweries and repurchased by them, 
but what is interesting is the paragraph of the decision 
that is addressed to that part of the definition of “Sale at 
Retail”, excluding resale of the property “transfered in 
the form in which the same is, or is to be received by” the 
purchaser, reading as follows: 

“It is lastly contended that in any event the 
brewer does not purchase the bottles for the pur¬ 
pose of reselling them in the form in which they 
are sold to it, for it fills them with beer and caps 
and labels them before disposing of them, but to 
our mind no change in the form of the article oc¬ 
curs within the meaning of the statute. After dis¬ 
posing of its contents the ultimate purchaser of 
the bottle has exactly what the appellee sold in the 
first place—an empty bottle. Its shape structure 
and identity as a bottle remain unchanged and the 
principal further use to which it may be put re¬ 
mains exactly the same.” 

In Iten Biscuit Co., 25 B. T. A. 870, the U. S. Board of 
Tax Appeals, now the United States Tax Court, was called 
upon to decide the question of ownership of shipping cans 
under circumstances identical with those in this case from 
and after January 1, 1950. After citing several cases, in¬ 
cluding Sturm v. Baker, 150 U. S. 312, Judge Lansdon said: 

“In all cases involving the distinction between bail¬ 
ment and sale the courts have endeavored to deter- 
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mine and give effect to the intention of the parties 
as expressed in their agreements. In our opinion 
the facts herein fail to support the petitioner’s 
theory. The so-called returnable packages were 
billed to the customers to be paid for as* other mer¬ 
chandise’. There was no reservation or stipulation 
in the invoice that title remained in the seller, 
which parted with the article at an agreed price. 
When the returnable package was paid for by the 
purchaser his rights of ownership were complete. 

He could sell it for cash or retain it in his store for 
the display of crackers or other merchandise not 
purchased from the petitioner. He could, and the 
testimony is that in some cases he did, include it in 
his own inventory at the price paid the petitioner. 

The returnability of the package was a right con¬ 
ceded by the petitioner, but was in no sense an obli¬ 
gation enforceable at law. Every essential element 
of a sale and transfer of title is present in the prac¬ 
tice of the petitioner and every attribute of owner¬ 
ship exists in the purchaser upon his receipt of the 
containers and payment therefor.” 

In connection with the respondent’s point that the peti¬ 
tioner was anxious to have containers returned, and act¬ 
ually needed them to continue its business in the way it was 
then conducted, it will be helpful to consider the following 
from the Iten Biscuit Co. case: 

29 * 1 Petitioner relies on the evidence that it 

was always anxious to have the containers 
returned as soon as possible. Doubtless this is 
true, and for the very obvious reason that it was 
highly undesirable to increase its investment in the 
returnable packages while so many were outstand¬ 
ing under an agreement to repurchase. The re- 
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turnable cans were a convenience, a method of ad¬ 
vertising, and a means for retaining the trade of 
customers once secured, but the petitioner, very 
properly, through its efforts to secure returns, 
sought to minimize appropriations from its operat¬ 
ing funds for such purposes. It was also necessary 
to stress returnability to over come sales resist¬ 
ance created by competitors who, doubtless, often 
pointed out the wastefulness of paying almost as 
much for the cans as for the merchandise they con¬ 
tained. All this theory, however, is in no way over¬ 
come by the facts. The returnable package was in¬ 
voiced and sold to the customer at an agreed price, 
with an understanding by petitioner to repurchase 
at the same price. Since the returnable packages, 
while out of the possession of the petitioner, were 
not its property and not at such time in use in its 
trade or business, the claim for depreciation there¬ 
on is disallowed. CF LaSalle Portland Cement 
Co., 4 B. T. A. 438; LaSalle Cement Co., 19 B. T. A. 
806.” 

To the same effect are the following United States Tax 
Court decisions: LaSalle Portland Cement Co., 4 B. T. A. 
438; Beadleston & Woerz, Inc., 5 B. T. A. 165; Plymouth 
Brewing & Malting Co., 16 B. T. A. 123; Okonite Co., 4 
T. C. 618; and Ralph Ferguson, Transferee, et al. v. Com¬ 
missioner, 11 T. C. M. 213 (decided March 7, 1952); and the 
following District of Columbia Tax Court (formerly D. C. 
Board of Tax Appeals): Suburban Club Ginger Ale Co., 
70 W. L. R. 1078; Lindsey T. Hawley, t/a Rock Creek Gin¬ 
ger Ale Co., 70 W. L. R. 1101; Globe Brewing Co., Docket 
No. 576; Doctor Pepper Bottling Co., Docket No. 516; 
American Sales Co., Docket No. 517; Seven-Up Washing¬ 
ton, Inc. 74 W. L. R. 417. 

See also People v. Cannon, 139 N. Y. 1893, and Common¬ 
wealth v. Brandon Farms Milk Co. of Fredericksburg, Va. 
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14 T. C. 879, both of which are leading cases in support of 
the petitioner’s position that from and after January 1, 
1950, the containers were sold with the resulting exclusion 
from the provisions of the Use Tax Act. 

Two cases bearing upon the issue herein have recently 
been decided by the highest courts of two states (yet un¬ 
reported). They are Gay v. Canada Dry Bottling Co., de¬ 
cided by Supreme Court of Florida on February 8, 1952, 
and Evans v. Memphis Dairy Exchange, Inc., decided by 
Supreme Court of Tennessee after the Florida decision. 
Inasmuch as the Florida decision is out of line with the 
overwhelming weight of authority and the Tennessee de¬ 
cision is in line therewith, the Court will follow the latter 
rather than the former. 

30 While the transactions of sale here under con¬ 
sideration are not exactly of the technical “sale or 
return” type, nevertheless the rule with respect to “sale 
or return” is important in the determination of the issues 
herein, because if it can be said that in the transaction of 
“sale or return” title to the property passes to the buyer 
on delivery, to be revested in the seller upon return by the 
buyer, a fortiori, such is true in the transactions here in 
question where the purchase price is paid on delivery and 
where no time for return is fixed or contemplated. Under 
circumstances similar to those herein after January 1,1950, 
the Supreme Court in Sturm v. Baker, 150 U. S. 312, which, 
perhaps, is the leading case on the subject of “sale or re¬ 
turn” had this to say: 

“The recognized distinction between bailment 
and sale is that when the identical article is to be 
returned in the same or in some altered form, the 
contract is one of bailment, and the title to the 
property is not changed. On the other hand, when 
there is no obligation to return the specific article, 
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and the receiver is at liberty to return another 
thing of value, he becomes a debtor to make the 
return, and the title to the property is changed; the 
transaction is a sale. 

“The class of contracts, known as contracts of 
‘sale or return’, exists where the privilege of pur¬ 
chase or return is not dependent upon the char¬ 
acter or quality of the property sold, but rests en¬ 
tirely upon the option of the purchaser to retain or 
return. In this class of cases the title passes to 
the purchaser subject to his option to return the 
property within a time specified, or a reasonable 
time, and, if before the expiration of such time, 
or the exercise of the option given, the property is 
destroyed, even by inevitable accident, the buyer is 
responsible for the price.” 

The rule announced by the Supreme Court is to be found 
in the Uniform Sales Act of the District of Columbia, Sec¬ 
tion 28-1203, D. C. Code, 1940 Edition, as follows: 

“Rule 3. (1) When goods are delivered to the 
buyer ‘on sale or return’ or on other terms in¬ 
dicating an intention to make a present sale, but to 
give the buyer an option to return the goods in¬ 
stead of paying the price, the property passes to 
the buyer on delivery, but he may revest the prop¬ 
erty in the seller by returning or tendering the 
goods within the time fixed in the contract, or, if 
no time has been fixed, within a reasonable time.” 

In the light of the foregoing authorities the Court holds 
(a) that in respect of that part of the taxable period from 
August 1 to December 31, 1949 the use taxes on purchases 
in that part of the taxable period were valid and must be 
sustained (See Farmers Creamerg Co. of Fredericksburg, 
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Ta., 14 T. C. 879); and (b) that in respect of the 
31 period from January 1, 1950 up to and including 
August 31, 1951 and of the purchases made during 
such period, title to the containers passed to the customer at 
the time of sale along with the fluid contents; that, upon 
return of the containers and the payment of the sum agreed 
to be paid, the petitioner repurchased the same; that the 
petitioner, in respect of both the original purchase from 
the manufacturer of the containers and the repurchase from 
the customer, purchased such containers for resale in the 
same form in which such were received by it; and that the 
use taxes upon or in relation to the containers purchased 
from and after January 1,1950 in the amount of $189,961.29, 
that is to say, use taxes in the amount of $3,799.23 plus 
penalties in the amount of $333.00 and interest in the amount 
of $314.00, or taxes, penalties and interest in the total 
amount of $4,446.23, were erroneously assessed and col¬ 
lected from the petitioner and the petitioner is entitled to 
a refund thereof, with interest thereon at the rate of 4 per 
centum per annum from April 11, 1952 until date of pay¬ 
ment of refund. 

This memorandum applies with equal force to the pro¬ 
ceedings relating to the same subject matter and filed con¬ 
temporaneously with this proceeding, namely, Seven-Up 
Washington, Inc. v. District of Columbia, Docket No. 1306; 
The Doctor Pepper Bottling Co. v. District of Columbia, 
Docket No. 1307; Pepsi-Cola Bottling Co. v. District of 
Columbia, Docket No. 1308; Ralph Pfan, t/a Barq’s Bot¬ 
tling Co. v. District of Columbia, Docket No. 1309; all de¬ 
cided this day. The Court has considered the evidence 
relating to legends appearing on the cases, bottles and car¬ 
tons, some of which employ such terms as “refund” “de¬ 
posit” and the like, that relating to the sales slips used by 
the petitioners, and that relating to their tax accounting 
evidenced by their income tax and personal property tax 
returns filed with the Assessor, none of which negatives or 




overcomes the facts that possession to the containers 
was delivered to the customers under an understand- 

32 ing or agreement that support the conclusion that 
there was no obligation on the part of the customer 

to return the containers, but there was an option in the 
favor to return and revest title to the containers in the peti¬ 
tioners upon return thereof and receipt of the agreed or 
understood payment therefor, whether it be called “ de¬ 
posit, ” “refund’’ or any like term. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• ••••••••• 

Filed December 11, 1952 District of Columbia Tax Court 

33 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Court, this 11th day of December, 1952, 

ADJUDGED and DETERMINED, That use taxes as¬ 
sessed by the Assessor against the petitioner for the period 
from August 1, 1949 to August 31, 1951, in the amount of 
$3,799.23, plus penalties in the amount of $333.00 and inter¬ 
est in the amount of $314.00, or taxes, penalties and interest 
in the total amount of $4,446.23, were erroneously assessed 
against, and collected from the petitioner; and that the peti¬ 
tioner is entitled to a refund of such total sum, plus interest 
thereon at the rate of 4 per centum per annum from April 
18,1952 until the date of the payment of such refund. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 


Excerpts From Testimony and Proceedings 




45 NATHAN MALINICK was called as a witness on 

46 behalf of the Petitioner and, having been duly sworn, 
was examined and testified as follows: 


BY MR. INGHAM: 

Q. What is your occupation, Mr. Malinick ? A. Auditor. 
Q. For what company? A. Rock Creek Ginger Ale Com¬ 
pany, Inc. 


62 Q. And how long has your company been using 
this form of ticket, referring to Petitioner’s Exhibit 
Number 4? A. Since January 1, 1950. 


Q. I show you other forms of tickets and ask you whether 
or not you can identify them. A. These tickets were used 
by us prior to January 1, 1950. The top group is 
63 cash sales ticket—the bottom group, charge sales. 


/ r * 

THE COURT: Those will be marked Exhibits 6 and 7. 
(The documents referred to above were received in 
evidence as Petitioner’s Exhibits 6 and 7.) 

BY MR. INGHAM: 

N\ 

Q. Mr. Malinick, how and when were your customers, 
both cash and charge, notified of change of your practice 
as reflected in the two types of tick^t§.identified as Exhibits 
4 and 5 and those older ones, 6 and 7 ? A. Our charge cus¬ 
tomers were notified by mail and our cash customers were 
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notified or were delivered a copy of the notice by the driver. 
Q. I show you this mimeographed piece of paper and 
ask you if you can identify that. A. This is the no- 
64 tice that w-as sent out to all customers during Decem¬ 

ber of 1949. 

• ••••••••• 

THE COURT: I will overrule the objection. That is 
Petitioner’s Exhibit Number 8. 

• ••••••••• 

67 Q. Do you have any agreement with your custom¬ 
ers, either verbal or in writing, in wilich they are ob¬ 
ligated to return the bottles to you? 

• •••••••«• 

Q. Do you have any w r ritten agreement with your custom¬ 
ers with respect to the return of cases or bottles? A. None, 
except as showm on the ticket. 

Q. And by on the ticket you are referring to Petitioner’s 
Exhibits 4 and 5? A. That is right. 

Q. Do you have any oral agreements with your cus¬ 
tomers? 

• ••••••••• 


68 THE COURT: Do you know of any oral agree¬ 
ments ? 

THE WITNESS: No, sir, I do not. 

• ••••••••• 

Q. And I am referring to any oral agreement in which 
you obligate your customers to return the cases or the bot¬ 
tles. A. No. 

• ••••••••* 

70 Q. The Court referred to the prior practice of 
having imprinted “Property of Rock Creek Ginger 
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Ale Company.” That was prior to January 1,1950, is that 
correct? A. That is right 

Q. Prior to January 1,1950 what was your experience as 
to the return of cases and bottles? A. Well, we found that 
a good many of them came back. But purchases were con¬ 
sistently larger in those years of bottles and cases. 

71 Q. Do any of the bottles or shells in use by your 
company after January 1, 1950 contain markings in¬ 
dicating that they are the property of Rock Creek Ginger 
Ale Company? A. A few may have that we hadn’t taken 
off the shells at that time and that have come back into the 
plant. But as they were gotten into the plant, this mark¬ 
ing was obliterated. 

Q. In other words, would the marking be obliterated be¬ 
fore the shell or bottle was resold? A. That is right. 

75 CROSS-EXAMINATION 

BY MR. WALKER: 


77 Q. In buying the bottles from the Owens-Dlinois 
Company, did you give them a resale certificate? 
A. We did not. 

Q. They didn’t request one? A. No. 

Q. Now, when you distributed your bottles and cases to 
the various dealers, and your products, did those dealers 
give you a resale certificate ? A. I am pretty sure that they 
did. 

• ••••••••• 

79 Q. Now, is the name “Rock Creek” trademarked? 
A. I do not believe it is. 

• ••••••••• 
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Q. In other words, it is your understanding that anyone 
can use the name “Rock Creek” on a beverage. A. That is 
right. 


80 Q. Now, Mr. Malinick, referring to Petitioner’s 
Exhibit 1,1 ask you to look at the fourth bottle shown 
in the photograph from the right-hand side and the small 
imprint, the small printing appearing under the legend 
“Rock Creek”. A. It refers to a registration—U. S. Pat¬ 
ent Office. 


82 Q. And the legend which formerly appeared on 
the cases “Property of Rock Creek Bottling Com¬ 
pany” was changed to “Rock Creek Company” by your 
direction to Acme. A. That is right. 

Q. And when did you direct them to change that? A. I 
could not remember the exact date, but it was sometime 
prior to January 1950. 


87 Q. Now, Mr. Malinick, let me ask you, did you fur¬ 
nish the American Coating Mills with a certificate of 
resale when you purchased similar cartons to this in 1949, 
’50 and ’51 ? A. No. 


91 JAMES J. PAPPADEAS was called as a witness 

92 by counsel for the Respondent and, having been first 
duly sworn, was examined and testified as follows: 

• •••••*•** 

BY MR. WALKER: 

Q. What is your occupation, Mr. Pappadeas? A. Man¬ 
ager of the beverage department. 

THE COURT: Of what? 

THE WITNESS: Try-Me Bottling Company. 

• ••••••••• 
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94 Q. Mr. Pappadeas, how long have you been in the 
bottling business ? A. I myself have been there since 

1936. The company has been in business since 1926. 

• ••••••••• 

Q. What arrangements, if any, do you make with your 
customers with respect to the wooden cases? 

• ••••••••• 

95 Q. Now, Mr. Pappadeas, do you know generally 
what the practice in the bottling industry is with re¬ 
spect to bottlers securing the return of cases and bottles? 

THE COURT: On my own motion I am going to ques¬ 
tion that question. I don’t see how it is going to 

96 help me. I don’t see the materiality. What I want 
to know is what was done in this case. 

Let’s assume that his answer to the question is that he 
knows, and the practice is that you own the cases, but if this 
company doesn’t own the cases, if it actually sells them, 
and buys them back, regardless of what the custom is, I am 
bound by those factors. 

MR. WALKER: If your Honor please, I will say this: I 
make proffer of the testimony. Mr. Pappadeas has testi¬ 
fied that he is in the bottling industry, and that he is fami¬ 
liar with the practice of the bottling industry. He has dis¬ 
cussed it with them. 

This Board held in 1942 that the Rock Creek Company 
did not sell its bottles. I propose to show by the testimony 
of Mr. Pappadeas, and I now make proffer of it, that the 
bottling industry has a practice of requiring deposits rather 
than a sale of the bottles and wooden cases, and that the 
only change between 1942—by that testimony I intend to 
show that the only change is in form and not in substance. 
And tax matters are concerned with substance and not with 
form. 
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101 NATHAN MALINICK was recalled as a witness, 
and having been previously duly sworn, testified 

further as follows: 

RECROSS EXAMINATION (Continued) 

BY MR. WALKER: 

Q. You testified this morning, Mr. Malinick, that former¬ 
ly your wooden shells contained the words, “Property of 
Rock Creek.” A. That’s correct. 

Q. And that after January, 1950, those words did not ap¬ 
pear on there. A. Well, as those wooden cases were returned 
to the plant we did take them off with a sander. Now, I real¬ 
ize that some of those may have gotten by without oblitera¬ 
tion because we may have missed some. But for the most 
part, they were obliterated, and new shells were or- 

102 dered without that wording on it. 

• ••••••••• 

Q. You testified this morning that with the exception of 
some that you had already purchased, after January, 1950, 
you did not order any more wooden shells or cases with the 
legend “property of” on there. A. I want to qualify that 
now. We did order some boxes from a new manufacturer 
in North Carolina. The box manufacturers have a custom 
of exchanging stencils. This new manufacturer borrowed 
a stencil from a Baltimore manufacturer which had the old 
wording on it. Our understanding was there vras not to be 
that “property of” on the cases, but as it turned out they 
did come through that way. 

THE COURT: What did you do when the cases arrived ? 

THE WITNESS: Well, we obliterated what we could, 
but there were quite a few of them and we couldn’t take it 
off of them, all of them at that particular time. It got there 
at our busy time of our season when we couldn’t handle it 
all. 

• ••••••••* 
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103 Q. You had hundreds of cases bearing the legend 
“property of?” A. Some of those cases probably 
had not been back to our plant since 1949, too. Some shells 
were in the store keepers basement. But we made a deter¬ 
mined effort to obliterate the wording “property of” on all 
of our cases. 

105 Q. In 1942 when you distributed your products in 
that case, and when you required a deposit of your 

customers, as the Board found, how much was the deposit? 
A. It was seventy cents. 

Q. Now, in 1949, when you allowed a credit for the re¬ 
acquisition of the bottles—I mean, cases by you, how much 
credit was allowed for a case? A. Seventy cents. 

Q. Exactly the same amount. 

• ••••••••• 

Q. How much for the case ? A. Ten cents. 

Q. It was the same in 1942 as it was in 1949? A. As well 
as I can remember. 

THE COURT: You say that up to a certain date you 
required a deposit? 

THE WITNESS: Well, in accordance with our agree¬ 
ment on our ticket. 

106 THE COURT: You required a deposit? 

THE WITNESS: That’s right. That’s what our 
ticket said. 

THE COURT: After January 1, 1950, did you require 
any deposit? 

THE WITNESS: No. We considered the bottles in the 
case were sold. 
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BY MR. WALKER: 

Q. But you did require your customers to either give you 
in cash seventy cents or you charged them seventy cents for 
each case, for the bottles, that you did when you required 
a deposit. A. Yes. 

THE COURT: But you did not segregate it, did you? 
THE WITNESS: No, we did. 

107 THE COURT: I want to know whether or not you 

charged a deposit after January 1, 1950. 

THE WITNESS: No, sir, we did not. 

THE COURT: Was the price segregated in any vrav? 

THE WITNESS: No, it was not. 

BY MR. WALKER: 

Q. You got in 1949 the same amount for each case with 
the bottles that you did in 1942, Mr. Malinick, did you not? 
A. That’s right. 

Q. And neither in 1942 nor in 1949 was there any segrega¬ 
tion of the bottles and cases, "was there? A. Segregation? 
Where? 

Q. On your slip that you gave—A. No there wasn’t. 

• ••••••••• 


108 BY MR. INGHAM: 

Q. Mr. Malinick, you testified this morning on di¬ 
rect examination that the sales since January 1,1950, have 
been on a net basis? A. That’s correct. 

Q. You also testified this morning that you did not main¬ 
tain a deposit account; is that correct? A. No. That’s 
right. 
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Q. You also testified, I believe, that you took no deprecia¬ 
tion on this. A. That’s right. 

Q. That is, on these bottles. A. That’s right. 

Q. Now, I am showing you this box which has just been 
marked Respondent’s Exhibit D for Identification. I want 
to call to your attention another name imprinted on it, 
which is “COL. Bky Co,” indicating Columbia Bakery 
Company. Was that marking on it in 1942? A. As far as I 
know, not—no, it was not. 

Q. What would that marking indicate to you? A. It 
would indicate to me that the Columbia Bakery Company 
would use it. 

109 Q. Is it possible, even at this date for a case to 
come in marked in such a manner as Exhibit D? A. 

Yes. 

Q. In that case it could have been out in the field or in the 
trade since 1942? A. It could. 

• ••*•***** 

110 JOHN S. DUD AS w T as called as a witness by coun¬ 
sel for the Respondent and, having been first duly 

sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WALKER: 

Q. Will you state your name for the record? A. John 
S. Dudas, D-u-d-a-s. 

Q. WTiere are you employed, Mr. Dudas? A. I am em¬ 
ployed by the Assessors’ Office, Sales and Use Tax Divi¬ 
sion. 


114 JOHN S. DUDAS was called as a witness by coun¬ 
sel for the Petitioner and, having been previously 
duly sworn, was examined and further testified as follows: 
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DIRECT EXAMINATION 
BY MR. INGHAM: 

Q. Mr. Dudas, this morning I believe you heard Mr. 
Malinick testify with respect to the resale certificates. A. 
Yes, I did. 


Q. During the noon recess, did you have occasion to ex¬ 
amine the resale certificates! A. I did. 

Q. Did you personally observe him there! A. Yes, I did. 
He pulled out a drawer full there, and I think the drawer 
was filled with these. They were separated as to drivers. 

Q. I show you this one sample package and ask you 
whether or not they are representative of all the certificates 
you saw there. A. That’s correct. 

Q. Did those you examined have the purchaser’s 
115 name on them! A. That’s right. 

Q. And the number! A. That’s right. 

Q. And the address of the purchaser! A. That’s right. 
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QUESTION PRESENTED 

In the view of counsel for petitioner, the question pre¬ 
sented is as follows: 

Whether respondents’ purchases without, and use within, 
the District of wooden cases, glass bottles, and cardboard 
cartons which they used in the distribution of their soft 
drinks to their customers were subject to District of Colum¬ 
bia sales and/or use taxes? 
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IN THE 


UNITED STATES COURT OF APPEALS 

Foe The District of Columbia Circuit 


District of Columbia, Petitioner, 


v. 

No. 11,704 

Seven-Up Washington, Inc., 

No. 11,705 

The Dr. Pepper Bottling Co. of 
Washington, D. C., Inc., 

No. 11,706 

Pepsi-Cola Bottling Company of Washington, 

No. 11,707 

Ralph Pfan, t/a Barq’s Bottling Co., 

No. 11,708 

The Rock Creek Ginger Ale Co., Inc. 
Respondents. 


On Petitions for Review of Decisions of 
the District of Columbia Tax Court 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The decisions of the District of Columbia Tax Court were 
entered December 11, 1952 (App. 15, 30, 45, 55, 94). The 
petitions for review by this Court of said decisions were 
filed January 5,1953 (Tr. 11704, p. 19; Tr. 11705, p. 19; Tr. 
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11706, p. 18; Tr. 11707, p. 11; Tr. 11708, p. 39). The records 
on review were filed February 13, 1953. 

The jurisdiction of this Court is invoked under the provi¬ 
sions of Title I, Section 141(a) of the Act of May 27, 1949, 
63 Stat. 120, ch. 146 (Sec. 47-2618(a), D. C. Code 1951), and 
Section 4 of Title IX of the Act of August 17, 1937, 50 Stat. 
673, ch. 690, as added by Section 8 of the Act of May 16,1938, 
52 Stat. 371, ch. 223 (Sec. 47-2404, D. C. Code 1951). 

STATEMENT OF THE CASES 

District of Columbia v. Seven-JJp Washington, Inc., No. 
11,704. 

During the tax periods involved (August 1, 1949-May 31, 
1950; June 1, 1950-May 31, 1951; and June 1, 1951-August 
31, 1951), respondent was a Virginia corporation with its 
principal offices at 1325 Kenilworth Avenue, Northeast, 
Washington, D. C. (App. 1, 4). 

It w’as engaged in the business of bottling soft drinks in 
the District of Columbia which it sold under the names 
“Seven-Up”, “Brownie Flavors” or “Flavors” (App. 2, 
4). It sold the soft drinks in the District and in nearby 
Maryland and Virginia under a franchise from a “parent 
company” (App. 4). The soft drinks were sold to grocery 
stores and other distributors and in turn sold by them to 
ultimate consumers (App. 4). 

No bottles or other containers were purchased by 
twicer during the period involved for the distribution of 
“Brownie Flavors” or “Flavors” and this proceeding re¬ 
lates solely to bottles and other containers purchased dur¬ 
ing the period August 1, 1949, to August 31, 1951, for the 
distribution of Seven-Up (App. 4). 

The soft drinks were sold and distributed by driver- 
salesmen employed by respondent from trucks owned by 
respondent. The unit of sale was a wooden case containing 
24 bottles of soft drinks (App. 4). Each bottle was of glass 
with the trade-mark “Seven-Up” on one side and the list 
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of ingredients on the opposite side (App. 4). The trade¬ 
mark and the list of ingredients were permanently applied 
in paint at the time of the manufacture of the bottle (App. 4). 

The wooden cases were of two kinds, namely, one which 
consisted of 24 sections, each section for holding one bottle; 
and another which consisted of 4 sections, each section for 
holding a cardboard carrier or carton containing 6 bottles. 
The wooden cases bore the legends “ ‘Fresh Up’ with Seven- 
Up It Likes You” (App. 7, 8). 

The six-bottle cardboard carriers or cartons, four of 
which fitted into one of the wooden cases, were of two kinds, 
both patented by their respective manufacturers. The 
lower portions of both carriers were identical in that the 
sides and ends contained the trade-mark of Seven-Up and 
identical legends urging its use. One type of the carriers or 
cartons was manufactured by Atlanta Paper Company and 
the top portion of the handle carried the legend “Serve 
Chilled”, and the bottom part the legend “Return Empty 
Bottles In This Carton For Refund”. The other type of 
carrier or carton was manufactured by Morris Paper Mills 
of Chicago, Illinois. The top and bottom portions of the 
handle were identical with the other type, but at one end of 
the handle there were the words and figures following: “6 
Bottles Plus Deposit” and at the other end a recipe 
for a drink called “7-Up Float” (App. 9). 

The six-bottle carriers or cartons were as designed by the 
parent company and were used by all franchise holders. 
For that reason their cost to respondent was less than what 
would have been the cost if respondent had a type of carrier 
or carton made especially for it (App. 9). 

The wooden cases purchased new from the manufacturer 
cost the respondent 83 cents each. The bottles purchased 
new from manufacturers cost the respondent 4 cents each or 
96 cents for a case of 24 bottles, or a total of $1.79 for a case 
and its complement of bottles, without the fluid contents. 
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In addition the cardboard six-bottle carriers cost 3 cents 
each (App. 9). 

Respondent sold one wooden case of 24 bottles, with their 
fluid contents, namely, Seven-Up, for $1.46, regardless of 
whether the six-bottle cardboard carrier or carton was used. 
Such sale was made under an understanding that respondent 
would pay or credit the purchaser 2 cents for each wooden 
case and 2 cents for each empty bottle (nothing for the card¬ 
board carrier or carton) or 50 cents for each wooden case 
and its complement of 24 empty bottles received by re¬ 
spondent from the customer. The same payments were 
made to any one vrho delivered such case and such number 
of bottles to respondent. There was no verbal or written 
agreement in respect to the return or repurchase of wooden 
cases and empty bottles. Such payments were usually made 
by the drivers at the time of delivery of new orders, and 
were in most instances effected by an allowance of credit 
on the bill or statement for the new order. In instances 
where no new order was given, a cash payment was made 
upon the receipt of the cases and bottles. An ordinary 
transaction of sale by the driver-salesman was evidenced by 
a ticket in the form appearing on page 11 of the appendix 
(App. 10, 11). 

While none of the bottles, wooden cases or cardboard 
carriers had on them any legend of ownership such as 
“property of” or “owned by”, the fact is that each bottle, 
each wooden case and each cardboard carrier was perma¬ 
nently marked with the trade-mark name “Seven-Up” 
(App. 5, 6, 7, 8, 11). 

If respondent’s customers had not redelivered the wooden 
cases and empty bottles to respondent, it would not have 
been able to continue in business since the amount which 
respondent’s customers were required to turn over to re¬ 
spondent at the time of the delivery by respondent of the 
bottles and cases was considerably less than the amount 
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which respondent had to pay for the bottles and wooden 
cases (App. 11, 12). 

At the trial, the District produced a witness, Lewis Furr, 
the manager of a local liquor store, which was in the busi¬ 
ness, inter alia, of selling soft drinks. Among the soft 
drinks sold by the liquor store was “Seven-Up” (Tr. 11704, 
p. 43). In substance, Mr. Furr testified that while he couldn’t 
say exactly that he had any arrangement with Seven-Up, 
he recalled that as long as he had been in business, “always 
when we paid a deposit on an item we received that deposit 
back if and when we returned it, when we bought merchan¬ 
dise or if we didn’t need merchandise we returned it to 
them and received a credit” (Tr. 11704, p. 44). 

While there was no written agreement between respondent 
in this case or any of the other respondents and their cus¬ 
tomers concerning the arrangement, if any, with respect to 
the wooden cases, bottles and cardboard carriers or cartons, 
neither this respondent nor any of the other respondents in 
the consolidated cases produced a single customer to testify 
concerning his understanding of the nature of the procedure 
whereby the bottles were left with him and so subsequently 
returned to the respondents (Tr. passim). 

As was hereinbefore stated, neither this respondent nor 
any of the other respondents involved in these cases pro¬ 
duced as witnesses any of their customers, and while there 
were no written agreements between any of the respondents 
and their customers concerning the cases, bottles and car¬ 
tons, the lower court rejected the proffer of the District of 
the testimony of two officers of a local bottling company 
concerning the practice in the bottling industry with re¬ 
spect to bottlers securing the return of cases and bottles 
(App. 98, 99). 

The lower court found that “A substantial number of bot¬ 
tles used by” respondent were not redelivered to it (App. 
12), although the Tax Court made no finding with respect 
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to the number of bottles or the cost thereof which were not 
redelivered to respondent (App. passim). 

In its personal property returns for the fiscal years ended 
June 30, 1950, 1951 and 1952, filed with the Assessor, re¬ 
spondent under Schedule “ B ” covering supplies, raw mate¬ 
rials and work in process as of July 1 of those years, listed 
bottles and cases in the amounts following: for the fiscal 
year 1950, $10,022.95; for the fiscal year 1951, $14,626.15; 
and for the fiscal year 1952, $13,527.42. No item of bottles 
and cases was carried in Schedule “C” covering deprecia¬ 
tion of its property for those three fiscal years (App. 12,13). 

In its income tax returns for the fiscal years ended June 
30,1950, and June 30,1951, filed with the Assessor, respond¬ 
ent showed as an item of “Cost of Goods Sold,” “Bottles 
and Case Loss” in the amount of $34,158.17 for the year 
ended June 30,1950, and $35,538.87 for the next year. Such 
item represented the difference between the cost of the 
wooden cases and bottles new, and the amount for which 
respondent claims they were sold to the customers. In such 
income tax returns there was no claim for deduction for 
depreciation of wooden cases, bottles or carriers (App. 13). 

During the taxable period, namely, from August 1, 1949 
to August 31, 1951, respondent made purchases new from 
manufacturers for use in the District of Columbia (upon 
which no sales tax was paid either to the District of Colum¬ 
bia or other taxing jurisdiction) of tangible personal prop¬ 
erty in the amount of $130,520.83. Of such sum, purchases of 
wooden cases, bottles and cardboard carriers or cartons 
amounted to $119,930.26. The balance of $10,590.57 repre¬ 
sented purchases which respondent conceded were properly 
taxable under the sales or use tax laws. In respect of the 
purchases of wooden cases, bottles and carriers, the Asses¬ 
sor assessed the respondent use taxes of $2,398.60, plus 
penalties of $202.33 and interest in the amount of $190.92, 
or a total of $2,791.85. No complaint was made by respond- 
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ent of the propriety of the penalties, if the use tax assessed 
was proper (App. 12). 

The notices of the assessment here involved were dated 
April 11, 1952. The taxes, penalties and interest as above 
detailed were paid under protest in writing on April 18, 
1952. This proceeding was filed on May 25,1952 (App. 12). 

The case was tried on the merits on July 28, and October 
16, 1952. Thereafter, on December 11, 1952, the Tax Court 
entered its findings of fact, conclusions of law, decision and 
memorandum opinion (App. 3-15). The Tax Court con¬ 
cluded as matters of law that (1) during the tax period in¬ 
volved respondent, in distributing its soft drinks to its cus¬ 
tomers, sold the wooden cases, bottles and cardboard car¬ 
riers or cartons to such customers, and that title thereto 
passed to the customers without any obligation on their part 
to return the same, but with an option to return said con¬ 
tainers to respondent “upon receipt by the customers of the 
amount agreed or understood to be paid upon such return”; 
(2) that all the cases, bottles and carriers purchased new 
from the manufacturers thereof and those returned by the 
customers were “purchased by” respondent “for resale in 
the same form as that in which such were received by it 
within the meaning of Section 201(a) of the Use Tax Act”; 
and (3) the taxes involved were erroneously assessed and 
that respondent was entitled to a refund thereof with inter¬ 
est at the rate of 4 per centum per annum from April 18, 
1952, until the date of payment of such refund (App. 13,14). 

District of Columbia v. Dr. Pepper Bottling Com¬ 
pany, No. 11,705. 

During the tax periods involved (August 31, 1949-May 
31, 1950; June 30, 1950-May 31, 1951; and June 30, 1951- 
October 31,1951), respondent, a Maryland corporation, had 
its principal offices at 6101 Blair Road, Northwest, Wash¬ 
ington, D. C. (App. 20). It was engaged in the business of 
bottling soft drinks in the District of Columbia and selling 
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the same in the District and in nearby Maryland and Vir¬ 
ginia under a franchise from a “parent company’’. Re¬ 
spondent’s soft drinks were sold to grocery stores and other 
distributors and in turn sold by them to ultimate consumers 
(App. 20). The soft drink consisted of two carbonated bev¬ 
erages called “Dr. Pepper” and “Thrill” and a non- 
c-arbonated beverage called “Tru Ade” (App. 20). 

The soft drinks were sold and distributed by driver-sales¬ 
men employed by respondent (App. 20). 

The soft drinks were distributed by respondent in wooden 
cases designed to hold 24 bottles. The bottles were of glass. 
One type of bottle had the words “Dr. Pepper” blown into 
the front and back thereof. Another type had the words 
“Tru Ade”, “Pasteurized”, “Vacuum Sealed” and “Not 
Carbonated” in paint baked-on one side and with the con¬ 
tents and name of the bottling company on the opposite 
side. The third type had the word “Thrill” trade-mark, a 
medalion of “The House of Green” and the word “Bever¬ 
age” in paint baked-on the front thereof; the word “Thrill” 
in paint baked-on around the neck of the bottle, and infor¬ 
mation concerning the manufacturer of the product in paint 
baked-on the reverse side (App. 20, 21, 22). 

The wooden cases or shells were of two types, namely, 
one which consisted of 24 sections, each holding one bottle; 
and another which consisted of 4 sections, each section hold¬ 
ing a cardboard carrier or carton containing 6 bottles each. 
The cases used for the distribution of “Dr. Pepper” were 
marked on the inside and outside of each side with the 
legend “Drink Dr. Pepper” and on the outside of each end 
with the legend “Dr. Pepper Bottling Co.” as well as two 
clocklike drawings with hands pointing to 10, 2, and 4 (App. 
23). The wooden cases used for the distribution of “Tru 
Ade” were marked on the inside and outside with the legend 
“Pasteurized Tru Ade Not-Carbonated”; the name of the 
manufacturer and the trade name of the case were also 
shown on the inside of the case. On the outside of each end 


there appeared the legend “Tru-Ade Bottling Co. Wash¬ 
ington, D. C.” and two trade-marks of the product (App. 
24). 

The six bottle cardboard carriers or cartons were of two 
types. One was for “Dr. Pepper’’, on the side of which was 
the name of the product and on both ends of which were the 
words “Return Bottles In This Carton.” The other was 
for “Tru Ade”, on the sides of which were the name and 
some description of the product, and on the handle of which 
were two arrows containing the words “For Refund” and 
X)ointing to the legend “Return Bottles In This Carton” 
(App. 25). 

The wooden cases or shells purchased new from the manu¬ 
facturer cost respondent as follows: for the 24-section case 
86 cents, and for the four-section case 83 cents. The bottles 
for Dr. Pepper and Thrill cost approximately 4 cents each 
and those for Tru Ade approximately 5 cents each. The 
cardboard carriers or cartons cost 3 cents each (App. 25). 

Respondent delivered to its customers one wooden case 
with 24 bottles with their fluid contents for $1.46, regardless 
of whether the six bottle cardboard carrier or carton was 
used. Such sale w*as made under an understanding that re¬ 
spondent would pay or credit the purchaser 2 cents for each 
wooden case and 2 cents for each empty bottle (nothing for 
the cardboard carrier or carton), or 50 cents for each wooden 
case and its complement of 24 empty bottles received by 
respondent from the customer. The same payments were 
made to any one who delivered such case and such number 
of bottles to respondent. There was no oral or written 
agreement in respect of the return, or payment on return, of 
the wooden case and empty bottles. Such payments were 
usually made by the driver-salesman at the time of delivery 
of new orders, and were in most instances effected by the 
allowance of credit on the bill or statement for the new 
order. In instances where no new order was given, a cash 
payment was made upon the receipt of the wooden cases and 
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bottles. An ordinary transaction of sale bv a driver-sales- 
man was evidenced by a ticket in the form appearing on page 
26 of the Appendix (App. 25, 26). 

Although none of the bottles, wooden cases or cardboard 
carriers or cartons had on them any words such as “ prop¬ 
erty of” or “owned by”, each was marked with the name of 
one of respondent’s soft drinks and respondent’s trade 
name (App. 21, 22, 23, 24, 27). 

If the customers of respondent had not redelivered the 
wooden cases and empty bottles to respondent, the respond¬ 
ent would not have been able to have continued in business. 
In other words, the arrangement whereby respondent paid 
or gave credit of 50 cents upon the receipt by it from its 
customers of a wooden case and 24 empty bottles was essen¬ 
tial to the continuation of its business under the prices it 
charged for such containers filled with its products 
(App. 27). 

The lower court found that “A substantial number of bot¬ 
tles used by” respondent in distributing its products “were 
not redelivered to” respondent “because of loss or destruc¬ 
tion thereof” (App. 27). The lower court, however, made 
no finding with respect to the number of bottles or the cost 
thereof which were not redelivered to respondent (App. 
passim). 

In its personal property return for the fiscal year ended 
June 30, 1950, filed with the Assessor, respondent in Sched¬ 
ule “B” thereof, covering supplies, raw materials, work in 
process as of July 1,1949, listed “Shells and Bottles” in the 
amount of $12,164.78. In the same schedule of its return 
for the fiscal year ended June 30,1951, it listed the following: 

“Shells—In Plant.. 22,519 @ .35 .$7,881.65 

Shells—With trade _10,600 @ .35 . 3,710.00 

Bottles __22,374 @ .50 _11,187.27 

Paper Cartons.. 417.13” 

(App. 27) 

In its personal property return for the fiscal year ended 
June 30,1952, respondent listed the following: 







11 

“Shells—In Plant _ 18,070 @ .35 .$6,324.50 

Shells—With trade _ 9,608 @ .35 _ 3,362.80 

Bottles .. ....23,504 

8/24 @ .50 _11,752.17” 

(App. 27) 

No items of bottles and cases or shells were carried in 
Schedule “C” of such returns covering depreciation of its 
property for those fiscal years (App. 27). 

In its income tax return for the calendar year 1950 filed 
with the Assessor, the respondent, in computing its net in¬ 
come, claimed as a deduction an item of “Amortization of 

Bottles and Cases..$28,083.48,” of which deduction 

$19,159.04 was allocated to the District of Columbia. In its 
income tax return for the calendar year 1951, such deduc¬ 
tion was $31,245.35, of which $20,434.85 was allocated to the 
District of Columbia. The Tax Court found that such 
amortization item represented the loss resulting from the 
first sale of cases and bottles after purchase of same new 
from manufacturer, which loss was spread or “amortized” 
over subsequent sales of cases and bottles, that is to 
say 5 cents at each subsequent sale of a case and 24 bottles 
with fluid contents. Such computation and claimed deduc¬ 
tion resulted in a reported deficit of $5,654.45 for the calen¬ 
dar year 1950, and a deficit of $547.39 for the calendar year 
1951, and a resulting escape from the payment of any income 
tax to the District of Columbia for those two years (App. 
28). 

During the taxable period here involved respondent made 
purchases of tangible personal property for use in the 
District of Columbia in the amount of $105,282.04, upon 
which no sales tax was paid to the District of Columbia or 
any other taxing jurisdiction. Of that, $95,786.90 repre¬ 
sented such purchases of wooden cases, bottles and card¬ 
board carriers or cartons used in the distribution of respond¬ 
ent’s products. The Assessor assessed respondent on such 
purchases a use tax in the amount of $1,915.73, with penalties 
in the amount of $197.08 and interest in the amount of 
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$187.50, or a total of $2,300. Such assessment was dated 
April 11, 1952, and was paid under protest in writing on 
April 21, 1952. This proceeding was filed on May 25, 1952 
(App. 28). 

The case was tried on the merits on July 28, and October 
16, 1952. Thereafter, on December 11, 1952, the Tax Court 
entered its findings of fact, conclusions of law, decision and 
memorandum opinion (App. 19-30). 

The Tax Court concluded as matters of law that (1) 
during the tax periods involved respondent, in distributing 
its soft drinks to its customers, sold the wooden cases, bot¬ 
tles and cardboard carriers or cartons to such customers, 
and that title thereto passed to the customers without any 
obligation on their part to return the same, but with an 
option to return said containers to respondent “upon re¬ 
ceipt by the customers of the amount agreed or understood 
to be paid upon such return”; (2) that all the cases, bottles 
and carriers purchased new from the manufacturers thereof 
and those returned by the customers were “purchased for 
resale in the same form as that in which such were received 
by it within the meaning of Section 201(a) of the Use Tax 
Act”; and (3) the taxes involved were erroneously assessed 
and that respondent was entitled to a refund thereof with 
interest at the rate of 4 per centum per annum from April 21, 
1952, until the date of payment of such refund (App. 28, 29). 

District of Columbia v. Pepsi-Cola Bottling Company 
of Washington , No. 11,706. 

During the tax periods involved (August 1, 1949-May 31, 
1950; June 1, 1950-May 31, 1951; and June 1, 1951-October 
31, 1951), respondent, a District of Columbia corporation, 
had its principal offices located at 901 17th Street, North¬ 
east, Washington, D. C. (App. 31, 34). It was engaged in 
the business of bottling soft drinks in the District and in 
selling the same in the District and in nearby Maryland and 
Virginia (App. 34). The soft drinks consisted of three 
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carbonated beverages called “Pepsi-Cola”, “Mason’s Root 
Beer” and “Evervess Sparkling Water” (App. 34). 

The soft drinks were sold and distributed by driver-sales¬ 
men employed by respondent (App. 34). 

The soft drinks were distributed by respondent in wooden 
cases or shells of several types. One type consisted of 24 
sections, each section holding one bottle. Another type con¬ 
sisted of 4 sections, each section holding a cardboard carrier 
or carton containing 6 bottles each (App. 38, 39). Each 
wooden case contained the name of the respective soft drink 
bottled by respondent (App. 38). 

Four types of glass bottles were used by respondent in 
distributing its product, (a) One type contained 12 ounces, 
had the words “Pepsi-Cola” blown into the neck thereof, 
and the same words permanently in baked-on paint on the 
front and around the neck of the bottle, and on the reverse 
side the permanently in baked-on paint legend “Franchised 
Bottler: Pepsi-Cola Bottling Co., Washington, D. C.” (b) 
One type was identical with the one described above except 
that it contained 8 ounces and on the reverse side perma¬ 
nently in baked-on paint the trade-mark of “Pepsi-Cola” 
and the legend , 11 This is the Long Single Drink Size. But— 
For Home Use—Enjoy the Big Two Drink Economy Size 
Bottle (12 oz.) Buy the Carton or Case.” (c) Another type 
contained 10 ounces, had the words “Mason’s Old-Fashioned 
Root Beer” permanently in baked-on paint on the front, 
and permanently in baked-on paint the legend “Contents 
10 FI. Ozs.—Mason’s Old-Fashioned Root Beer—Bottled 
Under Authority of Mason & Mason, Inc. Chicago, Illinois.” 
(d) The fourth contained 12 ounces, on the neck of which 
permanently in baked-on paint was a medalion containing 
the words “Evervess—Bonded for Quality—Club Soda”, 
in the same manner on the front were the words “A Product 
of Pepsi-Cola Company—Evervess—Sparkling Water”, 
and on the reverse side in the same manner were the words 
and figures “Contents 12 FI. Oz.—Franchised Bottler, 
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Pepsi-Cola Bottling: Co., Washington, D. C.” The bottles 
were such as appear in the photographs on pages 36 and 
37 of the Appendix (App. 34, 35). 

The six bottle cardboard carriers or cartons were of two 
kinds. One for Pepsi-Cola, on the sides of which were the 
words “Drink Pepsi-Cola”, on the ends of which were trade¬ 
marks of the product and on the handle of which were the 
words “Please Return Empties In This Carton For Re¬ 
fund.” The other was for Mason’s Root Beer, on the sides 
of which were the words “Enjoy Mason’s Old Fashioned 
Root Beer”, on the ends of which was the word “Masons”, 
and on the handle of which was the word “Mason’s” and the 
legend “Return Empty Bottles In Carton For Refund.” 
On one end of the handle were the words “6 Bottles Not 
Iced”, and on the other end “Plus Deposit” (App. 39). 

The wooden cases or shells purchased new from the manu¬ 
facturer cost respondent $1.03 each. The 12-ounce bottles 
cost $7.83 a gross and the other bottles $7.30, or slightly 
more than 5 cents for each of the bottles. The cardboard 
carriers or cartons cost 3M> cents each (App. 39). 

Respondent delivered to its customers wooden cases con¬ 
taining 24 bottles each with their fluid contents for the 
amounts following: the 12-ounce bottles, containing either 
Pepsi-Cola or Evervess, $1.46 each case; the 8-ounce bottle, 
containing Pepsi-Cola, $1.30 each case; and the 10-ounce 
bottle, containing Mason’s Root Beer, $1.30 each case in the 
early part of the taxable period, but advanced to $1.46 each 
case thereafter. Such sale was made under an understand¬ 
ing that respondent would pay or credit the purchaser 2 
cents for each wooden case and 2 cents for each empty bottle 
(nothing for the cardboard carrier or carton), or 50 cents 
for each wooden case and its complement of 24 empty bottles 
received by respondent from the customer. The same pay¬ 
ments were made to anyone w r ho delivered such case and 
such number of bottles to respondent. There was no verbal 
or written agreement in respect of the return or payment on 
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return of the wooden case and empty bottles. Such pay¬ 
ments were usually made by the driver-salesmen at the 
time of delivery of new orders, and were in most instances 
effected by the allowance of credit on the bill or statement 
for the new order. In instances where no new order was 
given a cash payment was made upon the receipt of the 
wooden cases and bottles. An ordinary transaction of sale 
by a driver-salesman was evidenced in the early part of the 
taxable period by a ticket in the form appearing at page 40 
of the Appendix (App. 39, 40). 

Some time in 1950 the form of bill or statement was 
slightly changed and was thereafter used in the form ap¬ 
pearing at page 41 of the Appendix (App. 41). 

Although none of the bottles, wooden cases or cardboard 
carriers or cartons had on them any words such as “ prop¬ 
erty of” or “owned by”, each bore the name of one of re¬ 
spondent’s soft drinks (App. 36, 37, 38, 42). 

There appeared in “The Evening Star”, a newspaper 
published in the District of Columbia, on August 9, 1951, 
an advertisement as follows: 

“LOST! 1,000,000 Pepsi-Cola Bottles. Million 
empties missing! Yet demand for Pepsi-Cola is way up! 
How can we supply you? ONLY if you return those 
bottles PROMPTLY! We’ll keep ’m recharged with 
‘More Bounce to the Ounce’! You’ll have all the Pepsi 
your thirst desires! And don’t forget—every bottle 
means in your pocket! Thank you in advance for 
your cooperation!” (App. 42). 

In its personal property return for the fiscal year ended 
June 30, 1949, filed with the Assessor, respondent in Sched¬ 
ule “B” thereof covering supplies, raw materials, work in 
process as of July 1, 1948, listed the following: 

Empty Cases & Bottles 


at plant ..—.—$ 611.10 

out on trade---- 4,200.00 

(App. 42) 



16 


In the same schedule of its return for the fiscal year ended 
June 30, 1950, it listed the following: 

Empty Cases & Bottles 

at plant . ...$16,462.41 

out on trade . .. 3,600.00 

(App. 42) 

In the same schedule of its return for the fiscal year ended 
June 30, 1951, it listed the following: 

Empty Cases & Bottles 


at plant---$10,402.22 

out on trade. 4,500.00 

(App. 43) 


In the same schedule of its return for the fiscal year ended 
June 30, 1952, it listed the following: 

Empty Cases & Bottles 

plant -—__.....___— -$8,385.76 

trade ...— 4,500.00 

(App. 43) 

No items of bottles and cases or shells were carried in 
Schedule “C” of such returns covering depreciation of its 
property for those fiscal years, nor was any depreciation 
for such property claimed in its income tax return for the 
calendar years 1949 and 1950, filed with the Assessor 
(App. 43). 

During the taxable period here involved, respondent pur¬ 
chased for use in the District of Columbia, on which no sales 
tax was paid to the District of Columbia or any other taxing 
jurisdiction, bottles, cases and cardboard carriers or car¬ 
tons in the amount of $191,059.95, upon which the Assessor 
assessed respondent use taxes in the total amount of 
$3,821.10 plus penalties in the amount of $292.94 and inter¬ 
est in the amount of $274.11, or a total of taxes, penalties 
and interest in the sum of $4,388.15. Such assessment was 
dated April 11,1952, and was paid by respondent under pro¬ 
test in writing on April 21, 1952. This proceeding was filed 
on May 28, 1952 (App. 43). 
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The case was tried on the merits on October 9, 1952. 
Thereafter, on December 11, 1952, the Tax Court entered 
its findings of fact, conclusions of law, decision and memo¬ 
randum opinion (App. 33-45). 

The Tax Court concluded as matters of law that (1) dur¬ 
ing the tax periods involved respondent, in distributing its 
soft drinks to its customers, sold the wooden cases, bottles 
and cardboard carriers or cartons to such customers, and 
that title thereto passed to the customer without any obliga¬ 
tion on their part to return the same, but with an option to 
return said containers to respondent “upon the receipt by 
the customers of the amount agreed or understood to be paid 
upon such return” (App. 43); (2) that all the cases, bottles 
and carriers purchased new from the manufacturers thereof 
and those returned by the customers were “purchased by” 
respondent “for resale in the same form as that in which 
such were received by it within the meaning of Section 
* 201(a) of the Use Tax Act”; and (3) the taxes involved 
were erroneously assessed and that respondent was entitled 
to a refund thereof with interest at the rate of 4 per centum 
per annum from April 21, 1952, until the date of the pay¬ 
ment of such refund (App. 44). 

District of Columbia v. Ralph Pfan, t/a Barq’s 
Bottling Co., No. 11,707. 

During the tax period involved, August 1,1949, to August 
31, 1951, respondent, an individual, trading under the name 
of Barq’s Bottling Company, had his principal place of 
business at 1601 Fifth Street, Northwest, Washington, D. C. 
(App. 52). He was, during that period, engaged in the busi¬ 
ness of bottling soft drinks in the District and in selling the 
same in the District and in nearby Maryland and Virginia 
(App. 52). 

Pursuant to a stipulation by and between counsel for the 
respective parties, the lower court on December 11, 1952, 
entered the following findings of fact: 
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“The petitioner is ail individual trading under the 
name of Barq’s Bottling Co. During the taxable period 
here involved, namely, from August 1, 1949 to August 
31,1951, the petitioner was engaged in the manufacture 
of soft drinks in the District of Columbia and the sale 
thereof therein and in nearby Maryland and Virginia. 
During that period his principal place of business was 
at 1601 Fifth Street, Northwest, Washington, D. C. At 
the date of the filing of this petition his principal office 
was in Hyattsville, Md. 

“The unit of sale consists of a wooden case, with or 
without paper carriers, holding twenty-four seven ounce 
bottles filled with a carbonated beverage. This unit, or 
package, is sold at a single price covering bottles, con¬ 
tents, case and carriers, upon the understanding that 
fifty cents of the unit price will be repaid upon the re¬ 
turn of the case (with or without carriers) and all 
twenty-four empty bottles. If, on return thereof, the 
case or any of the bottles are missing, there is deducted 
from the return price or purchase two cents for the case 
and for each missing bottle. 

“The parties hereto have stipulated as follows: 

‘It is hereby stipulated and agreed by and between 
counsel for the Petitioner and the Respondent as 
follows: 

That a hearing on the merits in this case is waived, 
the facts which would have been presented being com¬ 
parable to those adduced at the hearings in: Seven- 
Up Washington, Inc. v. District of Columbia, Docket 
No. 1306; The Dr. Pepper Bottling Co. of Washing¬ 
ton, D. C. v. District of Columbia, Docket No. 1307; 
and The Rock Creek Ginger Ale Co., Inc. v. District 
of Columbia, Docket No. 1310. It is further stipu¬ 
lated that the decision of the Court in this case may 
be governed by the decisions the Court will render in 
said Docket Nos. 1306,1307 and 1310.’ 

“During the period from August 1, 1949 to August 
31, 1952, the petitioner purchased for his use in the 
District of Columbia in the distribution of his products 
wood cases, bottles and cardboard containers or cartons 
in the amount of $20,721.38, on which purchases no 
sales tax was paid to the District of Columbia or any 
other taxing jurisdiction, on which purchases the As- 
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sessor assessed the petitioner use taxes in the sum of 
$414.42, plus penalties in the amount of $31.74 and in¬ 
terest in the amount of $29.50, or a total of tax, penalties 
and interest of $475.66. Such assessment was dated 
April 11, 1952, and was paid by petitioner under pro¬ 
test in writing on April 18, 1952. This proceeding was 
filed on May 25,1952.’ ’ (App. 52-54). 

On that same day, December 11, 1952, the Tax Court 
entered its conclusions of law, decision and memorandum 
opinion (App. 54-56). It concluded, as matters of law that 
(1) during the tax period involved respondent, in dis¬ 
tributing its soft drinks to its customers, sold the wooden 
cases, bottles and cardboard carriers or cartons to such cus¬ 
tomers, and that title thereto passed to the customers with¬ 
out any obligation on their part to return the same, but ! 
with an option to return said containers to respondent 
“upon the receipt by the customers of the amount agreed or \ 
understood to be paid upon such return”; (2) that all the j 
cases, bottles and carriers purchased new from the manu¬ 
facturers thereof and those returned by the customers were 
“purchased by” respondent “for resale in the same form ■ 
as that in which such were received by him within the mean¬ 
ing of Section 201(a) of the IJse Tax Act”; and (3) the 
taxes involved were erroneously assessed and that respond¬ 
ent was entitled to a refund thereof with interest at the 
rate of 4 per centum per annum from April 18, 1952, until 
date of payment of such refund (App. 54). 

District of Columbia v. Rock Creek Ginger Ale Co., 
Inc., No. 11,708. j 

During the tax periods involved (August 1, 1949-May 31, 
1950; June 1, 1950-May 31, 1951; and June 1, 1951-August 
31,1951), respondent, a Delaware corporation, had its prin¬ 
cipal offices located at 215 Seventh Street, Southwest, Wash¬ 
ington, D. C. (App. 60). ! 

It was engaged in the business of bottling soft drinks in 
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the District of Columbia and in selling the same in the Dis¬ 
trict and in nearby Maryland and Virginia (App. 60). Re¬ 
spondent sold its soft drinks to grocery stores and other 
distributors and in turn were sold by them to ultimate 
consumers. The soft drinks consisted of ginger ale and 
other carbonated beverages flavored with strawberry, cola, 
orange, grape and other like flavors (App. 60). 

Respondent’s soft drinks were distributed in five types of 
bottles, namely, (1) a green 24-ounce bottle for ginger ale, 
around the neck of which was blown in the words “Rock 
Creek”, on bottom of the front of which was blown in the 
words “Rock Creek Ginger Ale Co.” and on the back of 
which was blown in the words “Rock Creek Ginger Ale 
Company, Washington, D. C.”; and on the front of which 
in baked-on paint was the description of the product con¬ 
tained therein; (2) a white 24-ounce bottle for club soda and 
similar products, which was impressed and labeled exactly 
like the 24-ounce green bottle; (3) a green 12-ounce bottle 
for ginger ale; (4) a white 12-ounce bottle for club soda and 
similar products; and (5) a w T hite 12-ounce bottle for car¬ 
bonated and flavored beverages. All of the 12-ounce bottles 
had the name of respondent and of the product baked-on in 
paint, and on the back thereof the description and contents 
likewise baked-on in paint. The front and reverse sides of 
such five types of bottles are as they appear in the photo¬ 
graphs on pages 61 and 62 of the Appendix (App. 60). 

Respondent’s soft drinks were distributed by it to its cus¬ 
tomers in wooden cases or shells filled with glass bottles. 
The cases were of three types. One type consisted of 12 
sections, in each section of which was a 24-ounce bottle, and 
on both ends of which, from and after January 1,1950, was 
impressed or stenciled the date of the organization of 
respondent and the year the particular wooden case w^s 
made, and the words “Rock Creek Ginger Ale Co”, and on 
both sides of which were the words “Rock Creek” and the 
legend “Pale & Golden Ginger Ale” separated from the 


legend “Sparkling Water” by a circle enclosing the word 
“Ozonized”. This type is depicted by the photograph ap¬ 
pearing on page 63 of the appendix (App. 66). A second 
type of wooden case consisted of 24 sections, in each one of 
which was a 12-ounce bottle, and the ends and sides of which, 
from and after January 1,1950, contained the same inscrip¬ 
tions as the ends and sides of the 12-bottle case. This type 
is depicted by the photograph appearing on page 64 of the 
appendix (App. 66). The third type consisted of 4 sections, 
each of which contained a cardboard carrier or carton con¬ 
taining six 12-ounce bottles, or a total of 24 bottles. The 
ends and sides of this type wooden case were, from and after 
January 1, 1950, identical with the ends and sides of the 
12-bottle case. This type of wooden case is depicted by a 
photograph appearing on page 65 of the appendix (App. 
66). The aforesaid 6-bottle cardboard carrier or carton 
contained on the ends and the sides thereof the words “Rock 
Creek Beverages” and, in the words of the lower court, 
“some ‘puffing’ of its product”, and on top of the handle 
thereof the words “Rock Creek”, and on the bottom of the 
handle the words “Return Empty Bottles in This Carton” 
(App. 66). 

The lower court found that the wooden cases or shells 
used by respondent in the distribution of its products during 
the period August 1 to December 31, 1949, inclusive, had 
stamped or stenciled on both ends thereof the legend “Prop¬ 
erty of Rock Creek Ginger Ale Co.” The lower court also 
found that from and after January 1, 1950, the use of cases 
or shells so marked or impressed was discontinued by re¬ 
spondent and that a new type case or shell was put into use 
by respondent (App. 66, 67), and that respondent en¬ 
deavored to recover the former type of wooden cases or 
shells for the purpose of putting the same out of use but ; 
was not absolutely successful in that effort, and from time 
to time an old type of case or shell was found in circulation 
(App. 67). The cases containing the new wording and 




22 


legends are depicted by the photographs appearing on pages 
63, 64, and 65 of the appendix. One of the cases containing 
the former wording was introduced in evidence by peti¬ 
tioner. It contained, inter alia, the legend “Property of 
Rock Creek Ginger Ale Co.” (App. 67). The lower court 
stated that “Whether such case was in use during the tax¬ 
able period involved or by whom was not disclosed by the 
testimony” (App. 67). The record discloses, concerning 
the wooden case in question, that it was picked up by an 
auditor in the Sales and Use Tax Division of the Assessor’s 
Office at a packaged liquor store on the Thursday preceding 
the trial of the case (Tr. 11708, p. 111). 

The bottles purchased new from the manufacturer cost 
respondent slightly in excess of 5 cents a bottle, that is to 
say, the large types $9.26 a gross and the small type $8.00 
a gross (App. 67). 

During the period from August 1 to December 31, 1949, 
inclusive, upon delivery of a case or shell containing the 
large or 24-ounce bottles of ginger ale, respondent charged 
the customer $1.60, which amount included a deposit of 70 
cents to be repaid on the return of the wooden case and the 
12 empty 24-ounce bottles. Upon delivery of the 24-bottle 
case or shell the customer was charged $1.40, which included 
a deposit of 60 cents to be repaid to customer upon the re¬ 
turn of the case and empty bottles. A ticket given to the 
customers of respondent at the time of delivery of the 
product was in the form appearing on page 68 of the ap¬ 
pendix (App. 67). 

In the last part of December, 1949, respondent delivered 
or sent to each of its customers the notice following: 

“NOTICE TO PURCHASERS OF ROCK CREEK 

BEVERAGES 

On and after January 1st, 1950, all merchandise de¬ 
livered to you, will be charged for at a price to include 
bottles and cases. All returns of bottles and cases will 
be purchased from you at our established prices. This 
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method of handling bottles and cases will conform to 
practice of other bottlers of carbonated beverages in 
this area. 

With sincere wishes for a Happy and Prosperous 
New Year, we are, 

Sincerely, 

The Rock Creek Ginger Ale Co., Inc. 

215 Seventh St., S. W., 

Washington 4, D. C.” 

(App. 69) 

From and after January 1,1950, upon delivery of respond¬ 
ent’s products to its customers, there was given the cus¬ 
tomer a sales slip or statement in the form appearing on j 
page 70 of the appendix (App. 69). 

After January 1,1950, the amount charged upon delivery 
of the unit consisting of a wooden case and 12 large or 
24-ounce bottles -was increased to $1.70, and that of a wooden 
case and 24 small or 12-ounce bottles was increased to $1.56. 
The sale of the unit was made on the understanding that 
upon the return of a wooden case or shell with the 24-ounce 
bottles 70 cents would be paid or credited to the customer, 
and 60 cents upon the return of a case of small or 12-ounce 
bottles (App. 71). 

j 

Both before and after January 1, 1950, no additional 

i 

charge was made for the cardboard carrier or carton when 
used in the distribution of respondent’s products; and no 
additional amount was paid for such cardboard carriers or 
cartons upon their return or redelivery to respondent 
(App. 71). 

Both before and after January 1, 1950, respondent car- j 
ried neither on its books nor in accounting for District of 
Columbia taxation purposes any account for depreciation 
of wooden cases, bottles or cardboard carriers or cartons. 
The amounts paid in the purchase of such containers new 
from the manufacturers thereof, and the amounts paid to j 
customers upon the return or redelivery of such containers 
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were included in the cost of the products sold in the ac¬ 
counting for the District of Columbia taxation purposes. 

During the taxable period here involved, respondent made 
purchases of tangible personal property for use in the Dis¬ 
trict of Columbia in the total sum of $201,674.30, in relation 
to which no sales taxes were paid either to the District of 
Columbia or any other taxing jurisdiction. Of that sum 
$189,999.95 represented purchases of wooden cases, bottles 
and cardboard carriers or cartons. Upon such purchases 
the Assessor assessed respondent use taxes in the sum of 
$3,800.00, plus penalties of $353.86 and interest of $333.70, 
or a total of $4,447.63. Such assessment was dated April 
11, 1952, and was paid under protest in writing on April 18, 
1952. The parties stipulated and the court below found that 
purchases of containers in the amount of $189,961.29 were 
made in that part of the taxable period beginning January 
1, 1950 and ended August 31, 1951. This proceeding vras 
tiled on May 26, 1952 (App. 71, 72). 

The case was tried on its merits and thereafter, on Decem¬ 
ber 11, 1952, the Tax Court entered its findings of fact, 
conclusions of law, decision and memorandum opinion (App. 
59-94). The Tax Court concluded, as matters of law, that: 

(1) During the period August 1,1949, through December 
31,1949, respondent, in selling its products to its customers, 
did not sell the wooden cases, bottles, and cardboard car¬ 
riers or cartons, but retained title thereto; 

(2) The wooden cases, bottles and cardboard carriers or 
cartons purchased by respondent during the period August 
1 through December 31,1949, were not purchased for resale 
by respondent; 

(3) Use taxes assessed on the purchases made during the 
period August 1, through December 31, 1949, were valid 
and must be sustained; 

(4) During the period January 1, 1950, through August 
31,1951, respondent, in selling its products to its customers, 


sold the wooden cases, bottles and cardboard carriers and 
cartons, and title thereto passed to the customers without 
any obligation on their part to return the same, but with an 
option to return and revest the said containers in respondent 
upon receipt by the customers of the amount agreed or 
understood to be paid upon such return; 

(5) All wooden cases, bottles and cardboard carriers or 
cartons purchased new by respondent from the manufac¬ 
turers thereof and those “repurchased used” from its cus¬ 
tomers, from and after January 1, 1950, were “purchased” 
by it for resale in the same form as that in which such were 
received by respondent, wdthin the meaning of Section 
201(a) of the Use Tax Act; and 

(6) Use taxes assessed against respondent upon or in 
relation to purchases and use by respondent of wooden 
cases, bottles and cardboard carriers or cartons during that 
part of the taxable period beginning January 1, 1950, and 
ending August 31,1951, in the amount of $4,446.23, including 
penalties and interest thereon, w’ere erroneously assessed 
against respondent and that respondent was entitled to a 
refund thereof with interest thereon at the rate of 4 per 
centum per annum from April 18, 1952, until the date of 
payment of such refund (App. 72, 73). 

STATUTES INVOLVED 

All the statutory provisions involved are contained in the 
District of Columbia Revenue Act of 1949, 63 Stat. 112. 
Title I of that Act is cited as the “District of Columbia 
Sales Tax Act” and Title II thereof as the “District of 
Columbia Use Tax Act.” The sections of the Sales Tax 
Act are numbered from 101 through 152 while those of the 
Use Tax Act are numbered from 201 through 223. 

Section 107 of the Sales Tax Act, 63 Stat. 112 (Sec. 
47-2601.7, D. C. Code 1951), provides, insofar as here perti¬ 
nent, as follows: 
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“Sec. 107. ‘Food’ means * * * bottled soft drinks 

* # • ff 

Section 128(d) (1) of the Sales Tax Act, 63 Stat. 115 (Sec. 
47-2605(d)(l), D. C. Code 1951), provides as follows: 

“Sec. 128. Gross receipts from the following sales 

shall be exempt from the tax imposed by this title: 

• # • 

“(d)(1) Sales of food for human consumption off the 
premises where such food is sold.” 

Section 201(a) of the Use Tax Act, 63 Stat. 124 (Sec. 
47-2701.1(a), D. C. Code 1951), provides, insofar as here 
pertinent, as follows: 

“Section 201(a). ‘Retail sale’, ‘sale at retail’, and 
‘sold at retail’ means all sales in any quantity or quan¬ 
tities of tangible personal property, whether made 
within or without the District, and services, to any per¬ 
son for the purpose of use, storage, or consumption, 
within the District, taxable under the terms of this title. 
These terms shall mean all sales of tangible personal 
property to any person for any purpose other than those 
in which the purpose of the purchaser is to resell the 
property so transferred in the form in w’hich the same 
is, or is to be, received by him, or to use or incorporate 
the property so transferred as a material or part of 
other tangible personal property to be produced for sale 
bv manufacturing, assembling, processing, or re¬ 
fining. * * •” 

Section 206 of the Use Tax Act, 63 Stat. 125 (Sec. 
47-2701.6, D. C. Code 1951), provides as follows: 

“Section 206. ‘Use’ means the exercise by any per¬ 
son within the District of any right or power over tangi¬ 
ble personal property and services sold at retail, 
whether purchased within or without the District by a 
purchaser from a vendor.” 

Section 212 of the Use Tax Act, 63 Stat. 126 (Sec. 
47-2702, D. C. Code 1951), provides as follows: 
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“Section 212. Beginning on and after the first day 
of the first month succeeding the sixtieth day after the 
approval of this Act, there is hereby imposed and there 
shall be paid by every vendor engaging in business in 
the District and by every purchaser a tax on the use, 
storage, or consumption of any tangible personal prop¬ 
erty and services sold or purchased at retail sale. The 
tax hereby imposed shall be at the rate of 2 per centum 
of the sales price of the tangible personal property or 
services rendered or sold. ’ ’ 

Section 215 of the Use Tax Act, 63 Stat. 127 (Sec. 
47-2705, D. C. Code 1951), provides as follows: 

“Section 215. If a purchaser has not reimbursed 
for the tax such vendors or retailers as are required or 
authorized to pay the tax, as the case may be, such pur¬ 
chaser shall file a return as hereinafter provided and 
pay to the Collector 2 per centum of the total sales 
prices of property and services purchased at retail 
sale. ,, 

Section 216(b) of the Use Tax Act, 63 Stat. 127 (Sec. 
47-2706(b), D. C. Code 1951), provides as follows: 

“Sec. 216. The tax imposed by this title shall not 
apply to the following: 

# • • 

(b) Sales exempt from the taxes imposed under title 
I of this Act.” 

REGULATION INVOLVED 

Section 1102 of the Regulations Pertaining to Sales and 
Use Taxes, promulgated July 12,1949, by the Commissioners 
of the District of Columbia, provides as follows: 

“Sec. 1102. Sales of containers, shipping cartons, 
etc .— 

“(u) Sales of containers, shipping cartons, bottles, 
boxes, excelsior and bale binding, etc., may be classified 
into three groups. 
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“(b) The first group includes those situations in 
which the container, shipping carton, bottle, box, ex¬ 
celsior or bale binding, etc., is purchased for delivery 
with other tangible property sold by the purchaser. 
Receipts from such sales are not subject to the tax. 

“(c) The second group includes those situations in 
which the containers, shipping cartons, bottles, boxes, 
excelsior or bale binding, etc., is purchased for con¬ 
sumption by the vendee and not for delivery by the ven¬ 
dee as described in the first group. Receipts from such 
sales are subject to the tax. Thus, where tangible per¬ 
sonal property is sold in any container, the title to 
which is retained by the seller and where the container 
is to be returned to the seller by his vendee, the person 
so using the container, etc., in the conduct of his busi¬ 
ness is a purchaser for use or consumption and the sale 
of the container, etc., to him is a sale at retail to which 
the sale tax applies. 

“(d) The third group includes those situations in 
which the container, bottle, box, excelsior or bale bind¬ 
ing, etc., is purchased by vendees engaged in rendering 
services not subject to the sales tax who use such 
articles in connection with their business. The receipts 
from such sales are subject to the tax. Thus, the re¬ 
ceipts from such sales of wrapping paper and twine 
to a dry cleaner or laundry are subject to the tax, since 
the dry cleaner or laundry does not make sales at retail 
and does not purchase the tangible personal property 
for resale but for consumption.” 1 

STATEMENT OF POINTS 

1. The District of Columbia Tax Court’s findings of fact 
are clearly erroneous insofar as they treat the use of re¬ 
spondents’ wooden cases, glass bottles, and cardboard car¬ 
riers or cartons in the delivery of their product to customers 
as sales rather than as bailments. 

2. The District of Columbia Tax Court erred in holding 
that respondents sold said cases, bottles and carriers in 

1 These Regulations are reproduced in 1 All-State Sales Tax Reporter 
(CCH), H 29,534, p. 29,525, and in 2 State and Local Tax Service, Sales 
Tax (Prentice-Hall), H 21,611, p. 21,513. 


which they distributed their soft drinks to their customers 
during the tax periods involved within the meaning of the 
District of Columbia Sales and Use Tax Acts. 

3. The District of Columbia Tax Court erred in holding 
that the purpose of respondents in purchasing said cases, 
bottles and carriers during the tax periods "was to resell the 
same in the same form as that in which they were received 
by respondents within the meaning of the aforesaid tax acts. 

4. The District of Columbia Tax Court erred in not hold¬ 
ing that respondents used said cases, bottles and carriers in 
the conduct of their business in the District of Columbia 
during the tax period involved and hence that respondents 
were liable for the District of Columbia use taxes which 
were assessed. 

5. The District of Columbia Tax Court erred in deter¬ 
mining that the aforesaid use taxes were erroneously as¬ 
sessed and in authorizing a refund thereof to respondents. 
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[ARY OF ARGUMENT 


Under the statute involved, the word “use” is defined to 
mean the exercise by any person within the District of any 
right or power over tangible personal property and services 
sold at retail. Respondents purchased the property involved 
without the District and used the same in the District in the 
sense that their soft drinks were placed in the bottles and 
the bottles in the cartons, and the bottles and cartons in the 
wooden cases, and thereafter distributed to their customers. 
In other words, the bottles, cases and cartons were used by 
respondents as containers prior to the time the soft drinks 
were delivered to the customers. That use was clearly 
taxable under the statute. 

The exemption provided in the statute with reference to 
property purchased for the purpose of resale is inapplicable. 
In these cases the purpose of respondents in purchasing the 



property involved was not to resell the same but to use the 
property over and over. The underlying reason for the 
exemption with respect to property purchased for the pur¬ 
pose of resale is to prevent a pyramiding of taxes. This 
Court has so held.* Under the theory of the Tax Court, the 
use of the property involved would be exempted all along 
the line, i.e., when “purchased” by respondents, when “pur¬ 
chased” by respondents’ customers, when “purchased” by 
ultimate consumers of the soft drinks, when “repurchased” 
by the grocers, etc. Such theory is wholly inconsistent with 
the legislative intent. 

Taxation is concerned with substance and not with form. 
While there are cases which support the theory that, techni¬ 
cally speaking, there was a “sale” of the property involved 
from respondents to their customers, the fact is the trans¬ 
actions involved were, in substance if not in form, bailments. 

ARGUMENT 

Respondents’ Purchases of the Bottles, Cases and Cartons 
Were Not for the Purpose of “Resale” Within the Mean¬ 
ing of the Statute, and Its Use of Such Property Was, 
Therefore, Subject to Tax. 

The taxes involved are District of Columbia Use Taxes 
assessed under the provisions of the District of Columbia 
Use Tax Act, supra. Under Sec. 206, the word “use” is 
defined to mean the exercise by any person within the Dis¬ 
trict of any right or power over tangible personal property 
and services sold at retail, whether purchased within or 
without the District by a purchaser from a vendor. Under 
Sec. 212, supra , the use tax is imposed upon every purchaser 
for the use, storage, or consumption of any tangible personal 
property. Under Sec. 201(a), supra, the words “retail 
sale”, “sale at retail”, and “sold at retail” are defined to 
mean all sales of tangible personal property, whether made 
within or without the District, to any person for the purpose 

* Hotels Statler Co., et al., V. District of Columbia, infra. 
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of use, storage, or consumption, within the District. The 
terms are defined to exclude the sales in which the purpose 
of the purchaser is to resell the property so transferred in 
the form in which the same is, or is to be, received by him, 
or to use or incorporate the property so transferred as a 
material or part of other tangible personal property to be 
produced for sale by manufacturing, assembling, processing 
or refining. 

Summarizing briefly and in a general manner, the facts 
in common in all these cases are as follow's: 

Each respondent purchased its bottles, wooden cases and 
cardboard cartons from places without the District. Each i 
bottle, each case and each carton bore, from the time of its 
manufacture, the trade-marked name of the soft drinks sold 
by the respondents. Each respondent used the bottles, cases 
and cartons within the District in that they placed their 
soft drinks in the bottles and the bottles in the cartons, and ; 
the bottles and cartons in the cases, and thereafter dis¬ 
tributed their soft drinks to their customers. There w*as no 
written agreement signed by any of the respondents and 
their customers concerning the property involved. It is 
significant that not a single customer of any of the respond¬ 
ents was called as a witness by any respondent. The only 
witness w r ho was a customer of any respondent was pro¬ 
duced by the District and he clearly indicated that it was 
his understanding that the arrangement with respect to the ; 
bottles, cases and cartons w^as that of deposit and return ; 
(Tr. 11704, p. 43-47). Furthermore, the District proffered 1 
testimony of a witness long experienced in the practices and 
customs of the bottling industry with respect to bottlers 
securing the return of cases and bottles. This testimony | 
w^as rejected by the Tax Court (App. 99). Nevertheless, at 
the time of delivery of the soft drinks, bottles, cases and 
cartons, each respondent exacted from their customers a 
sum of money for the property. The money exacted for the 
cases and bottles was less than the cost of the property 


involved to respondents. No sum was exacted for the card¬ 
board carriers. Upon return by the customers to respond¬ 
ents of the property involved, the sums were either returned 
to the customers or the customers were given a credit for 
Such sums. It is undisputed that without the return of most 
of the bottles, cases and cartons none of the respondents 
would have been able to remain in business. 

Under the basic facts before mentioned, each respondent 
contended, and the lower court held, that at the time of 
delivery of the soft drinks, bottles, cases and cartons to 
respondents’ customers, there was a sale of the property 
to the customers, that title to such property passed there¬ 
upon, that the customers were under no obligation to return 
the property, and that therefore the purpose of the respond¬ 
ents in purchasing the property involved was to resell the 
same within the meaning of Sec. 201(a), supra , and that 
therefore the use taxes assessed against respondents upon 
or in relation to their purchases and use of the property 
were erroneously assessed. 

It is the contention of the District that respondents’ pur¬ 
chases of the bottles, cases and cartons were not for the 
purpose of resale within the meaning of said Sec. 201(a), 
that respondents did, within the meaning of Sec. 206, supra, 
use the property involved within the District of Columbia 
and that the purchases and use of the property were, there¬ 
fore, subject to the tax assessed. 

At the outset, the District readily concedes that there are 
a number of cases, referred to by the lower court in its 
memorandum opinion, which, in varying degrees, appear to 
support the decisions of the lower court. There are other 
cases, however, which support the position of the District 
and the reasoning of wdrich, we think, will appeal to this 
Court. 

It may well be true, as the tax court held, that there was, 
technically speaking, a “sale” of the property involved 
from respondents to their customers. Some of the cases 


relied upon by the tax court so hold. 2 But “The incidence 
of taxation depends upon the substance of a transaction ” 
and not the form thereof. 3 “To permit the true nature of a 
transaction to be disguised by mere formalisms, which exist 
solely to alter tax liabilities, would seriously impair the 
effective administration of the tax policies of Congress.” 4 
The taxing authority is not required to acquiesce in the tax¬ 
payer’s election of that form for doing business which is 
most advantageous to him. 5 The substance of the trans¬ 
actions here involved is that of deposit and return. This is 
easily demonstrated by the case of Rock Creek. Prior to 
December 31, 1949, as the Tax Court held (App. 72), Rock 
Creek, in selling its products to its customers, did not sell 
the wooden cases, bottles and cardboard carriers or cartons, 
but retained title thereto. Yet the Tax Court held that sub¬ 
sequent to December 31, 1949, such property was sold by 
Rock Creek to its customers. The Tax Court reached this 
conclusion because (1) Rock Creek sent a notice to its cus¬ 
tomers stating that on and after January 1, 1950, all mer¬ 
chandise delivered would be charged for a price to include 
bottles and cases and that all returns of bottles and cases 
would be repurchased at its established prices, and (2) 
certain words of ownership were eliminated from the sales 
slip and the wooden cases (App. 77). Yet the substance 
of the transactions before and after December 31, 1949, was 
the same. The identical amounts were exacted by Rock 
Creek subsequent to that date as before. The same amounts 
■were paid for the return of the property after that date as 
before. Both before and after that date the property was 
clearly and indelibly marked with the name of Rock Creek. 
The substance of the transactions with respect to the other 
respondents is identical to the substance of the transactions 

2 e.g., Iten Biscuit Co. v. Commissioner, 25 B.T.A. 870 (App. 88). 

* Commissioner v. Court Holding Co., 324 U.S. 331, 334, 89 L. Ed. 981, 
65 S. Ct. 707. 

4 Ibid . 

5 Higgins v. Smith, 308 U.S. 473, 477, 84 L. Ed. 406, 60 S. Ct. 355. 


involving Rock Creek both before and after December 31, 
1949. 

It should be borne in mind that the receipts from the sales 
of bottled drinks are exempt under the statute (Sections 
107 and 128(d)(1), supra). It is true, therefore, that sales 
of bottled soft drinks are not taxable “retail sales” or 
“sales at retail” within the meaning of the Sales Tax Act. 
Thus when respondents sell their bottled soft drinks to their 
customers, they are not making taxable “retail sales” with¬ 
in the meaning of the statute and there is no tax upon their 
gross receipts therefrom. 

Sec. 201(a), supra, excludes from the definition of “retail 
sales”, sales in which “the purpose of the purchaser is to 
resell the property so transferred in the form in which the 
same is, or is to be, received by him, or to use or incorporate 
the property so transferred as a material or part of other 
tangible personal property to be produced for sale by man¬ 
ufacturing, assembling, or refining. * * *” As this Court 
stated in Hotels Statler Co., Inc., trading as Hotel Statler 

v. District of Columbia, .U. S. App. D. C., 199 F. 2d 

172: 

“• * * The scheme of the statute is thus the familiar 
one of a retail sales tax upon sales within the jurisdic¬ 
tion and a corresponding use tax upon property pur¬ 
chased outside but used within the jurisdiction. The 
general object of the limitations in the statute is that 
only the ‘end’ transaction and not the ‘ intermediate * 
transactions shall be taxed; i.e., that taxes on trans¬ 
actions involving a given article, without change in 
form, or service shall not be pyramided.” 

Under the theory of the Tax Court there is not only no 
pyramiding of taxes—there is no tax. Under the theory of 
the Tax Court, respondents “purchased” the property 
involved for “resale” and there should be no tax. By the 
same reasoning respondents ’ customers, the grocery stores, 
etc., would be “purchasing” the property involved from 
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respondents for the purpose of “resale” to their customers, 
viz., the consumers of the soft drinks. And continuing this 
process of reasoning, the consumers of the soft drinks from 
whom the grocers, etc., exacted a deposit, could just as 
logically claim that they “purchased” the property from 
the grocers for the purpose of “resale”, i.e., they would get 
their money back upon return of the property. Once again 
the grocers could claim that in getting the property back 
from the consumers of the soft drinks their purpose was to 
resell the property to respondents. This “merry-go-round” 
could continue ad infiinitum free from tax. Certainly, that 
was not the intention of the Congress. The reasoning set 
forth in the two cases hereinafter mentioned appears at 
once to be more logical and to give effect to the legislative 
intent. Under these decisions, although there would be a 
tax, there would be no pyramiding of taxes. 

In Gay v. Canada Dry Bottling Co. of Florida, Inc., _ 

Fla., 59 So. 2d 788, the appellee, a bottling company, 

contended that its bottles and cases were, in the words of 
the court, “purchased by it for resale and” were “contain¬ 
ers * * * used for packaging tangible personal property for 
shipment” and were therefore exempt. In holding the sales 
to the bottling company to be taxable retail sales, the 
Supreme Court of Florida stated, inter alia, as follows: 

“While it may be that, technically speaking, the 
appellee ‘sells’ its bottles and containers to its cus- ! 
tomers on a ‘sale or return’ basis, and its customers 
‘sell’ such containers to the ultimate consumer of the 
product contained therein, it is equally true that the 
ultimate consumer ‘buys’ such containers for the pur¬ 
pose of ‘reselling’ them to the appellee or its agent and 
that the appellee is obligated to ‘re-purchase’ all those 
in good condition. 

“We are not persuaded, then, that in the case of 
returnable containers for which a deposit is exacted by 
the seller of the product contained therein, the sale and j 
delivery thereof to the ultimate consumer constitutes a 
‘retail sale’ within the meaning of the Revenue Act of 






1949, rather than the sale thereof to the manufacturer 
of the product contained therein. If the sale to the 
ultimate consumer of the product constitutes the only 
‘ retail sale ’ of the container, then the ultimate consumer 
would have to pay the tax when he *purchased’ the 
bottles and would be entitled to a refund of such tax 
when he returned the bottles for cash or credit. Section 
17 of the Act, with the result that the State would derive 
no revenue whatsoever from the sale or use of all those 
containers which are returned to the seller of the prod¬ 
uct contained therein and by him discarded as unfit for 
further use. We do not believe that the Legislature of 
this state intended so completely to relieve from the tax 
these sales of any tangible personal property not spe¬ 
cifically exempted by the Act. The Act itself states that 
‘It is hereby declared to be the specific legislative in¬ 
tent to tax each and every sale, admission, use, storage, 
consumption, or rental levied and set forth in this Act 
except as to such * * * as shall be specifically exempted 
therefrom, subject to the conditions appertaining to 
such exemption. ’ 

“We hold, then, that the purchase of bottles and cases 
by the appellee was not for the purpose of ‘resale,’ 
within the meaning of the Revenue Act of 1949.” 

So here, the prime purpose of respondents in purchasing 
the bottles, cases and cartons vras not for the purpose of 
making a “retail sale” thereof within the meaning of the 
statute. The real purpose of respondents in making such 
purchases was to use such property for the purpose of con¬ 
taining its soft drinks and enabling respondents to distribute 
the soft drinks to their customers. In fact, respondents’ 
purpose was to use the bottles, cases and cartons not once 
but many times for if they were not able to reuse the prop¬ 
erty they would not have been able to remain in business. 
This is so because, as was hereinbefore stated, the cost of 
the property involved to respondents was greater than the 
amount for which they allegedly “sold” such property to 
their customers. 

In Owens-Illinois Pacific Coast Co. v. State Board of 
Equalization, the Superior Court of Sacramento County, 


California, in reaching a conclusion similar to that reached 
in the Canada Dry case, supra, stated, inter alia , as follows : 

“The important and controlling problem is the nature 
of the transaction by which the breweries in question 
purchased the bottles. If they were purchased for resale 
within the import of the taxing act, the sale to the 
breweries was not a retail sale and therefore should not 
be considered in determining the taxable gross receipts 
of plaintiff from retail sales. 

• # • 

“The breweries in each instance charged for the 
bottles. Some of the breweries make a separate charge 
for the bottles and other breweries reflect the bottle 
charge in the billing for the beer. The dealers are under 
no obligation to return the bottles. Whether they do 
or not return the bottles is optional with them. There 
are no identification marks upon them other than paper 
labels. The breweries pay for the bottles returned, and 
this is done without regard to whether the identical 
bottles received by the customer are returned or 
whether they are of the same size, shape or color orig¬ 
inally purchased. 

“It is evident that the breweries do not attempt to 
retain title to the bottles. Title passes to the customer 
and it is therefore argued that the sales to the breweries 
were sales for resale. Defendants reply that there are 
two types of retail sales contemplated by the statute; 
the first is a sale to a consumer and the second a sale 
to any person for a purpose other than resale. They 
contend that under the second classification falls a sale 
to one who purchases an article for his own use but 
who knows at the time of purchase that after that use 
has been completed he will sell the purchased article. 
It is further argued that the breweries purchased the 
bottles for the purpose of using them as containers for 
their manufactured product, that they were so used, and 
that it was never their intention to sell the bottles, apart 
from the beer. 
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“The making of a separate charge by the retailer 
for the article sought to be taxed does not of itself 
effect a retail sale. In People v. Monterey Ice and Dev. 
Co., 29 C.A. (2d) 421, sale of ice by the manufacturer 
thereof to packers who used the ice in icing lettuce for 
shipment was held to be within the taxable sales al¬ 
though a separate charge was made for the ice by the 
packers to the purchasers of the lettuce. Neither does 
the fact that the taxed article retains an economic value 
after the use for which it was purchased and to which 
it was put or the fact that original purchaser contem¬ 
plated the ultimate resale thereof necessarily preclude 
the conclusion that the original sale was at retail. In 
Kirk v. Johnson, 37 C.A. (2d) 224, it was held that the 
sale of dairy cows by the plaintiffs, used by the purchas¬ 
ers until they became unprofitable as milk cows and then 
sold by the purchasers to slaughter houses to be slaugh¬ 
tered as meat and meat products were retail sales and 
not sales for resale. 

“The definition of retail sale in the statute excludes 
a sale for resale. It would properly follow that the 
purpose for which the article is bought and incidentally 
the use to which it is put after its purchase as that use 
indicates the original design is the important test in 
determining the problem. Resale after its use by the 
original purchaser does not render the original sale a 
sale for resale if that use is a substantial use, and this 
result is reached though the ultimate resale was con¬ 
templated at the time of the purchase. 

“In the instant case the bottles were sold to the 
breweries for the purpose of serving as containers for 
the beer until the beer was sold and for the further pur¬ 
pose of enabling the breweries to market the beer. None 
of the breweries to which the bottles were sold by 
plaintiff are engaged in selling empty bottles. If it 
were not for the beer which they manufacture the 
bottles would be of no utility to them. The conclusion 
is proper that these bottles were purchased by the brew¬ 
eries to be put by them in their business to a substantial 
use. The fact that their purpose is to pass title to the 
containers when the beer is sold and to make a charge 
therefor does not under the reasoning of the California 
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cases mentioned alter the nature of the original sale of 
the bottles.” 6 


I 



The lower court was apparently of the opinion that the 
fact that sales of bottled soft drinks were exempt was im¬ 
material (App. 75, 76). The Tax Court said 

“* * # At any rate, if the containers were sold by the 
petitioner to its customers along with the fluid contents 
the tax was invalid. Otherwise it must be sustained. 
And such is the interpretation by the taxing authority 
in Section 1102(c) of the Regulations that the tax is 
imposed ‘Where tangible personal property in any con¬ 
tainer, the title to which is retained by the seller and 
where the container is to be returned to the seller by 
his vendee.’ ” (App. 76) 

A fair interpretation of Sec. 1102(c) and of Sec. 1102(b) 
results in the conclusion that those two sections of the Regu¬ 
lations are directed to containers used in connection with 
sales of tangible personal property where the receipts from 
such other tangible personal property are subject to the tax. 
Sec. 1102(d), however, is directed to containers, bottles, 
boxes, etc., purchased by vendees engaged in rendering 
services not subject to tax and who use such articles in 
connection with their business. While subsection (d) does 
refer to “services not subject to the sales tax” and gives 
as an example wrapping paper and twine used by dry clean¬ 
ers or launderers, it is fairly inferable that this subsection 
was intended to relate to containers used in connection with 
all non-taxable sales. Thus, we submit this section would 
be applicable, e.g., to sales of paper bags to a grocer who 
uses them as containers for his sales of food, the receipts 
from which are non-taxable. Cf. Briggs and Co. v. District 


* The Pacific Reporter does not report the decisions of the Superior 
Court of Sacramento County, California. The opinion of the court is 
reported, however, in Vol. 1, State and Local Tax Service, Sales Tax 
(Prentice-Hall), H 23,001, pages 23,002-23,004. Copies of the opinion as 
so reported have been prepared for the convenience of this Court and 
will be furnished at the time of oral argument. 
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of Columbia, 90 U.S. App. D.C. 404,196 F.2d 241, and Hotels 
Statler, etc. v. District of Columbia, supra. In this con¬ 
nection it should be noted that quite a number of the cases 
referred to by the Tax Court relate to containers used in 
connection with taxable sales. 

CONCLUSION 

The decisions of the District of Columbia Tax Court in 
these cases are erroneous and should be set aside by this 
Court, and the cases remanded to the Tax Court with direc¬ 
tions to affirm the assessments of taxes in controversy. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C. 

Harry L. Walker, 

Assistant Corporation Counsel, D. C. 

Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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SUMMARY OF ARGUMENT 

The District of Columbia Tax Court correctly applied 
Section 201 of the Use Tax Act to the undisputed facts 
in deciding that the purchases of wooden cases, glass 
bottles and cardboard cartons by respondents were not 
retail sales and that the use taxes levied thereon were 
erroneously assessed and collected. 

Section 201 of the Use Tax Act, 63 Stat. 124 (Sec. 47- 
2701.1(a) D. C. Code 1951), expressly exempts from tax¬ 
ation tangible personal property purchased for resale. 
The purchases made by respondents were containers for 
their beverage products; when filled, the sale unit was a 
wooden case containing bottled beverage, sometimes with 
and sometimes without cardboard cartons or carriers. 

The property purchased by the respondents was pur¬ 
chased for resale in the same form as received and the 
unit of sale was in fact and in law sold to respondents 7 
customers for further resale. 

ARGUMENT 

Respondents’ purchases of bottles, cases and cartons 
were for the purpose of “resale ’ 7 and, therefore, exempt 
from use tax. 

It is submitted that the correct test for determining 
whether or not a taxable event occurs upon the purchase 
of these materials by the respondents from manufactur¬ 
ers is an examination of the transaction by which these 
materials pass from the respondents’ bottling plants to 
retail customers. If title to these materials and con¬ 
tainers passes from the respondents to their customers, 
the original purchase from the manufacturer is a pur¬ 
chase for resale and not subject to use tax. 
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Petitioner has conceded in its brief, page 31, that the 
respondents nsed the same methods in transactions with 
their customers; namely, that the bottles, wooden cases 
and cardboard carriers were purchased new from without 
the District, the bottles filled with the various soft drinks 
and then distributed to customers in case lots of 12 or 
24 bottles to the case, with or without the cardboard 
carriers. 

In each case, the unit sale price consisted of a fixed 
sum covering the charge for the beverages and the 
charge for the bottles and cases; the various sales tickets 
reprinted in the joint appendix show there is no sepa¬ 
rate billing for these items (App. 11, 26, 40, 41, 70). 

The petitioner has also conceded that there was no 
written (or oral) agreement between the respondents and 
their customers obligating the customers to return the 
bottles, cases and cartons (petitioner’s brief, page 18), 
and the Court below found (App. 93, 94) that the trans¬ 
actions constituted sales and that respondents’ customers, 
or anyone else, had the optional right to return the bottles 
and cases to respondents, who would repurchase them 
at their established prices or enter a credit against a 
new purchase. 

From the foregoing brief outline of the transactions, it 
can readily be seen that the only reason respondents pur¬ 
chased bottles, cases and carriers was for resale with 
their beverages and, upon the unit sale thereof to the 
customers, title passes from the respondents. 

The petitioner deals in its brief at some length with 
the definition of “retail sale” and also with the legisla¬ 
tive intent in the enactment of the Use Tax Act, 63 
Stat. 124 (sec. 47-2701.1 (a), D. C. Code 1951). Section 
201(a) is not ambiguous as to what is excluded from 
“retail sale,” “sale at retail” and “sold at retail,” 
namely: 
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“The terms shall mean all sales of tangible personal 
property to any person for any purpose other than 
those in which the purpose of the purchaser is to re¬ 
sell the property so transferred in the form in which 
the same is, or is to be, received by him, or to use 
or incorporate the property so transferred as a ma¬ 
terial part of other tangible personal property to be 
produced for sale by manufacturing, assembling, 
processing or refining. • * *” 

The Act is set out in detail in petitioner’s brief, pages 
25, 26, 27. 

The petitioner, as the taxing authority under the Act, 
had no difficulty in determining what was meant by this 
definition, for in the regulations it promulgated on July 
12, 1949, for the administration of the Act, in Section 
1102 of the Regulations Pertaining to Sales and Use 
Taxes (brief of petitioner, pages 27, 28), it interprets the 
foregoing section of the Act in its application to con¬ 
tainers as follows: 

“(a) Sales of containers, shipping cartons, bottles, 
boxes, excelsior and bale bindings, etc., may be clas¬ 
sified into three groups. 

“(b) The first group includes those situations in 
which the container, shipping cartons, bottle, box, 
excelsior or bale binding, etc., is purchased for de¬ 
livery with other tangible property sold by the pur¬ 
chaser. Receipts from such sales are not subject to 
the tax. 

“(c) The second group includes those situations 
in which the containers, shipping carton, bottles, 
boxes, excelsior or bale bindings, etc., is purchase 
for consumption by the vendee and not for delivery 
by the vendee as described in the first group. Re¬ 
ceipts from such sales are subject to the tax. TJrns, 
where tangible personal property is sold in any con¬ 
tainer, the title to which is retained by the seller and 
where the container is to be returned to the seller 
by his vendee , the person so using the container, etc., 
in the conduct of his business is a purchaser for use 


5 


or consumption and the sale of the container, etc., to 
him is a sale at retail to which the sale tax applied.’’ 
(Emphasis supplied) 

Petitioner has relied on Higgins v. Smith, 308 U. S. 473, 
84 L.ed. 406, to question whether the transactions were 
actually sales, citing the case in support of the position 
that a taxing authority need not acquiesce in the taxpay¬ 
er’s election of the form of doing business most advan¬ 
tageous to him; yet, in the same paragraph of that deci¬ 
sion from which petitioner quotes, the Court stated: 

“The Government may look at actualities and upon 
determination that the form employed for doing busi¬ 
ness or carrying out the challenged tax event is un¬ 
real or a sham may sustain or disregard the effect of 
the fiction as best suits the tax statute.” (Emphasis 
supplied) 

Where, in the transactions of the respondents, is the 
unreality, the sham, the fiction? In a recent case. Wall v. 
TJ. S. f 164 Fed. (2d) 462, the United States Circuit Court 
of Appeals, Fourth Circuit, held that the tax conse¬ 
quences of a transaction depend upon what was actually 
done, not upon what could have been done. 

Petitioner contends, in its statement of points, that 
the transactions were not sales, but were, instead, bail¬ 
ments. No authorities, however, are cited in the brief to 
support this contention. The Court below, in its Memo¬ 
randum Opinion (App. 91), quotes the Supreme Court’s 1 
distinction between bailment and sale and, following that 
distinction, properly concluded that respondents’ trans¬ 
actions were not bailments, but were sales. 

The overwhelming number of authorities on this ques¬ 
tion hold that similar transactions are, in fact, sales and 
that title to the property passes. The Court below, in its 
Memorandum Opinion (App. 78 et seq.), deals at some 


1 Sturm V. Baker, 150 U.S. 312, 37 L.ed. 110. 
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length with some of these authorities 2 and it will serve 
no useful purpose to repeat them in detail here; the re¬ 
spondents adopt the same by reference. 

In two early cases, involving criminal proceedings, state 
courts reached the same conclusion. In People v. Cannon, 
et al, 139 N.Y. 32, 34 N.E. 759, defendants were charged 
with violation of the New York Bottling Act, which pro¬ 
hibited the resale of bottles carrying the mark of the 
manufacturer: the Court found for the defendants on a 
showing that the bottles of the manufacturer were sold 
without agreement requiring their return; that a deposit 
given as security for the return did not prevent title 
passing in the first instance. And in Commonwealth v. 
Brandon Farms Milk Co., 249 Mass. 531, 144 N.E. 381, 
where the defendant was charged with converting milk 
jars to its own use without the consent of the manufac¬ 
turer, the milk having been sold at a fixed price plus 
five cents deposit for each jar, the Court held that the 
defendant had an option not to return the jars and, there¬ 
fore, a sale resulted. 

The same effect has been given to similar transactions 
in federal income tax cases. In Ralph Ferg'uson, Trans¬ 
feree et al. v. Commissioner , 11 T.C.M. 213 (March 7, 
1952), taxpayer was engaged in the wholesale distribution 
of alcoholic malt beverages. It deposited with brewers 
from whom it bought its products a sum for containers. 
A deposit was received from the taxpayer’s customers 
when such containers were distributed to the customers. 
The vendees had complete title to the containers and were 


2 In re Allen, 183 Fed. 172. Dewey Portland Cement Co. V. 
Crooks, 57 F.2d 499. LaSalle Cement Co. V. Commr., 59 F.2d 361. 
Burk v. Commr., 83 F.2d 629. Goebel Brewing Co. v. Brown, 306 
Mich. 222. 10 N.W. (2d) 835. Consolidated Paper Co. V. Nims, 
306 Mich. 216, 10 N.W. (2d) 833. Dept, of Treasury v. Fairmont 
Glass Works, 113 Ind. 684, 49 N.E. (2d) 1 . Item Biscuit Co., 25 
B.T.A. 870. 
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not required to return them. The obligation on the ven¬ 
dors was to repurchase the containers when returned in 
good condition. The Tax Court held that the Commis¬ 
sioner properly treated the deposits received by taxpayer 
as income in the year of receipt and the refunds to cus¬ 
tomers upon return of containers as expenses of the year 
refunds were made. Deposits which taxpayer made with 
the brewers for containers and amounts received for 
containers returned likewise constituted purchases and 
sales, respectively. 

Petitioner relies strongly on Gay v. Canada Dry Bot¬ 
tling Co. of Florida, Inc., — Fla. —, 59 So. 2d 788, to 
support its contention that the transactions between re¬ 
spondents and their customers were not sales. In a later 
case, however, the United States District Court for the 
Southern District of Florida, in Canada Dry Bottling Co. 
of Florida, Inc. v. Fahs, Collector of Internal Revenue, 
109 F. Supp. 187, on the same facts, decided that the 
transactions constituted sales of the containers. It would 
appear that the state court reached its conclusion, con- 
trarv to the authorities, manv of which are tabulated in 
the opinion of the United States District Court, on the 
premise that the taxing authority -was correct in his inter¬ 
pretation of the application of the statute to containers. 
Unlike our statute, the Florida statute has an express 
provision regarding containers and the Comptroller of 
the State of Florida construed the exemption from sales 
tax to apply only to nonreturnable containers; moreover, 
as pointed out in the opinion of the state court, the stat¬ 
ute was amended while the case was pending to show the 
legislative intent of exempting from sales tax containers 
to be used one time only. The decision of the Florida 
State court is clearly inapplicable to the cases here on 
review. 

In another case dealing with a sales tax act, Evans v. 
Memphis Dairy Exchange, Inc., .Tenn., 250 S.W. 
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2d 547, the court noted that the Tennessee and Florida 
sales tax laws were identical insofar as the provisions 
governing containers and cite the state court’s opinion 
in the Gay case, supra. However, the Tennessee court 
followed the majority of authorities and stated that it 
saw no logical reason for the court to write into the act 
the expression ‘‘non-returnable” before the word “con¬ 
tainer.” 

The unreported California case relied upon by peti¬ 
tioner, Oicens-lllmois Pacific Coast Co. v. State Board of 
Equalization, hardly appears in point for the two cases 
it followed in reaching a conclusion that the bottles were 
subject to use tax are distinguishable from the cases here 
on review; one, ice used for cooling lettuce in shipment 
and, the other, dealing with the sale of cows whose even¬ 
tual resale for slaughter was assured upon their be¬ 
coming dry. 

The controlling point is whether the retail customer is 
obliged to return the containers. Such obligation was 
not present in the Gay or Evans cases, supra, or in those 
here on review. There being no obligation to return, a 
sale results and the purchase by respondents of the sub¬ 
ject matter of sale, under the District act and regula¬ 
tions, is exempt from the use tax. 

The petitioner contends that the practices of the re¬ 
spondents in selling their containers to their customers 
at less than cost is repugnant to the theory of “sale.” 
The petitioner says that if the respondents did not re¬ 
cover possession of many of the containers, they would 
be out of business. The record (App. 42) shows the 
efforts of at least one of the respondents to repurchase 
bottles and it may be assumed that the others would like¬ 
wise be desirous of repurchasing all bottles and cases 
sold. The low unit sale price in relation to cost is not 
without reason. The respondents depend on a soundly 
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calculated risk that under trade usage and practice the 
bulk of the containers actually will be returned. Why, 
therefore, create sales resistance by an unusually high 
unit sale price? The Court below (App. 89, 90) had no 
difficulty in passing on this question and cited the I ten 
Biscuit case, supra, as its authority. 

As pointed out, the Use Tax Act is not ambiguous as 
to what transactions are exempt and the District’s regu¬ 
lations with respect to containers are written with equal 
clarity without a need to speculate on intent. The Court ! 
of Appeals of Maryland in its recent decision in Taylor \ 

v. Ogle , . Md., 96 A. 2d 24, dealing with the 

construction of a statute, made an observation that 
might 'well be applied here: 

“We think the case before us is one which un- ' 
doubtedlv calls for the strict application of the doc- j 
trine of the famous case of Bluff v: Father Gray 
(A. P. Herbert, Uncommon Law 192), in which Lord 
Mildew said: ‘If Parliament does not mean what it 
says, it must say so.’ More direct and more binding ! 
authorities on the proposition that where the words 
of the statute are definite and unambiguous, the j 
meaning of the Legislature must be conclusively pre¬ 
sumed to be manifested in the words of the Act 
include Celanese Corp v. Davis, 186 Md. 463, 470, 47 
A. 2d 379; Saunders v. Maryland Unemployment 
Comp. Board, 188 Md. 677, 53 A. 2d 579; and Ma¬ 
guire v. State, 192 Md. 615, 65 A. 2d 299.” 
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CONCLUSION 

The decisions of the District of Columbia Tax Court 
in holding that the use taxes were erroneously assessed 
and collected were correct and should be affirmed. 

Respectfully submitted, 

William E. Fubey 
Stephen G. Ingham 
Southern Building 
Washington 5, D. C. 
Attorneys for Respondents 







